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tuary property in them, which was to ceaſe the inſtant that he 
quitted poſſeſſion; if, as ſoon as he walked out of his tent, or 
pulled off his garment, the next ſtranger who came by would 
have a right to inhabit the one, and to wear n other. in ow caſe 
of habitation i in particular, it was natur 
the brute creation, to whom every-t 
maintained a kind of permanent property in their dw 
| pecially for the protection of their young ; that the birds. of —4 
air had neſts, and the beaſts of the field had caverns, the invaſion : 
of which they eſteemed a very flagrant injuſtice, and would ſa- 
crifice their lives to preſerve them. Hence a property was ſoon 
eſtabliſhed in every man's houſe and /home-ſtall ; which ſeem to 
have been originally mere temporary huts or moveable cabins, 


4 Duemadmedum theatrum, cum commune fit, recte lanes dici poteft, ejus efſe eum heum aum 
fue actuparit. De Fin, * 6. 20. "£4 i N ſuited 
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nin common to all men, is unive ſally — to give the faireſt 
and moſt reaſons dla wean to neee en therein. 
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c ſappoĩ — incident to that method of pro- 
duced them to gather together ſuch animals as were of 
e: and ſequacious nature ; and to eſtabliſh a perma- 

9 property in their flocks and herds, in order to ſuſtain them- 
abe in a leſs precarious manner, partly. by the milk of the 
dams, and partly by the fleſh of the young. The ſupport of 
theſe — made the article of water alſo a very important 
point. And therefore the book of Geneſis (the maſt venerable 
monument of antiquity, conſidered merely with a view to hiſ- 
tory) will furniſh us with frequent inſtances of violent conten- 
tions concerning wells; the excluſive property of which appears 
to have been eſtabliſhed in the firſt digger or occupant, even 
in ſuch places where the ground and herbage remained yet in 
common. Thus we find Abraham, who was but a ſojourner, aſ- 
ſerting his right to a well in the country of Abimelech, and ex- 
acting an oath for his ſecurity, * becauſe he had digged that well*.” 
And Iſaac, about inen years afterwards, re- claimed this his fa- 


1 5 Gen, xxi. 30. 
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fole and exchifive'property- in lands (for the fake of agricult 
was earlier felt, and therefore more readily con _ ith, 
"Rm ben the maltitude of men rh cattle had e ec Ir fe 
pen ard: oceupy —— latch nia — 9 
apply their neceſſities. This practice is ſtill retained: DINE 
wild and uhcultivated nations that have never been for 

civil ſtates, like the Tartars and eee in the eaſt; e the 
climate itfelf, and the boundlefs exten 

| ſpire to retain them ſtill in the Has ſavage ſtate of vagrant li- 
betty, which was univerſal in the earlieſt ages; and which Ta- 
citus informs us continued among the Germans till the decline 
of Ae e ve bb ye: ws allo neee — e 


ocder conveniences 
that a ſtrife aroſe es cheir — 4 0 wide: AvthadE: no 
longer practicable to dwel together. This contention Abra- 
ham thus endeavoured to We e : let there be no erte 
« | pray thee, between thee and me. Is not the whole land be- 
„ from me. If thou 
« wilt take the left hand, then I will go to the right; or if thou 
« depart to the right hand, then I will go to the left.“ This 
plainly implies an acknowleged right, in either, to occupy whats 
ever ground he pleaſed, that was not pre-occupied by other tribes: 
And Lot lifted up his eyes, and beheld all the plain of Jordan; 
c that it was well watered every where, even as the garden of the 
Lord. Then Lot choſe him all the plain of Jordan, and 
« neyed caſt; and Abraham n in the land of Canaan.“ 


f Gen. XXVi. 15, 18, Sc. tuampus, ut nemus placuit. De nor. Germ. 16. 
1 Colunt diſcreti et divert; ut au, ut Þ» Gen. c. xiii. Upon. 
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any the — already peopled, and driving out 

__ orimaſ and defenceleſs natives, merely be- 
ered from heir n invaders in language, in religion, 

ver nter Bur ; how far ſuch a con- 

duct was Ponent to nature, to zn or to chriſtianity, de- 
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5 4. eve by degrees grew more en ie daily b 8 


| cult | ſpots to inhabit, without encroach- 

ing pon former occu pants and, by conſtantly occupying the 
ſame individual ſpot, the fruits of the earth were conſumed; and 
it's ſpontanoous produce: ayes” without any proviſion for a 
future ſupply or ſucceſſion. It-therefore became neceſſary to pur- 
ſue fome regular method of 
this neceſſity produced, or at leaſt promoted and encouraged, the 
art of agriculture. And the art of agriculture, by a regular con- 
nexion and conſequence, introduced and eſtabliſhed the idea of a 


| —— in the ſoil, than had hitherto been re- 
| ewe and ade pted: * 


tillage: but wy would be at the pains of tilling it, if another 

| might watch an opportunity to ſeiſe upon and enjoy the product 

of his induſtry, wy: and labour? Had not therefore a ſeparate 
property in lands, as we 


dividuals, the world mate have oontinued a foreſt, and men have 
"been mere animals of prey; which, according to ſome philoſo- 
r is 2 genuine rate of nature. Whereas now I. — 


has. 


ö, when the mother- 


8 aa; within the limits of the law of nature. But 


providing a conſtant ſubſiſtence; and 


as moveables, been veſted in ſome in- 


well to be conſidered by thoſe, who aer, bees yea mad 


"Tt was cleat that the earth would not pro- 
cient quantities, without the aſſiſtance of 
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Tun jo a queſtion: remainivg fa. how. this property became 
aQually veſted ; or what it is that gave a an an minds right 
to retain in a permanent manner that ſpecific land, which ee 
belonged generally to every _— but- arti 
And, as we nine, e that 0 

tem JOT 


* yy — of: wig —_ infelf; which, _excludes « every one elſe 
but the ner from the uſe of 2 IT le is indeed ſome diſfe- — 
rence among the writers on natural laws concerning the | 
why occupancy ſhould convey this right, and inveſt one with. this 
-abſolute property:  Grotius and Puffendorf inſiſting, that this 
right of occupancy is founded upon a tacit and implied aſſent of 
all mankind, that the firſt occupant ſhould become the owner. 
and Barbeyrac, Titius, Mr Locke; and others, holding, that there 
is no ſuch implied aſſent, neither is it neceſſary that there ſho 
be; for that the very act of occupancy, alone, being a degree of 
bodily labour, is from a principle of natural juſtice, without any 
ane or compact, ſufficient of ĩtſelf to gain a title. A diſpute 
that ſavours too much of nice and ſcholaſtic reſinement! Ho W- 
ever, both ſides agree in this, that occupancy. is the thing by 
-which the title was in fact originally gained; every man ſeiſing 
to his own continued uſe ſuch ſpots of ground as he found moſt 

agreeable 
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it remains-in;bims by the principles of univerlal Inh, ail ſuch 
1 as man ney other act which ſhe ws an intention co 


IS: J, end vaſts At into the 
a property All he ved in the fiſt fortutate finder that lll alle 
2 uſe. Dut if he hides it pfivately in the earth, or 


other ſecret place, and it is diſbovered, the finder acquires no 
"property therein; for the owner hath not by this act declared 


Seeed Abandon ih ding rather the contrary 2: and if he 
laſes or drops it by accident; it cannot be collected from thence, 
—ů— quit — tw 30 and therefore in Fuch 


Bur this - of one nigh a 
and another's s ſeiſing the vacant Poſſeſſion, 
in theory, could not long ſubſiſt in fact. It was caleulated 


merely for the rudiments of civil ſociety, and neceſſarily ceaſed 
nplicated intereſts and artificial refinements of po- 
lite and eſtabliſtied. governments. In theſe it was found, that 
inconvenient or uſeleſs to one man was highly con- 
venient and uſaful to another; Who was: ready to give in en- 
change for it ſome equivalent, that was equally defirable to the 
former proprietor. Thus mutual convenience introduced com- 
mercial traffic, and N \reciprocal transſer of property by ſale, 
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right againſt all the world b bel 
Mooeradl Dr ERNST: Din way tr] n 8 e "The 
Tun 0 univerſal and effec bandonĩng pro- 
ere is by the death of the occupant: when, ee 
poſſeſſion and intention of wee e eee: the pro- 
perty, which is founded upon ſuch poſſeſſi pe eee 
alſo to ceaſe of courſe. For, naturally Ling, aſtant 
man ceaſes to be, he ceaſes to have any dominion: elſe, . 
had a right to diſpoſe of his acquiſitions one moment died his | 
life, he would alſo: have a right to direct their diſpoſal for a mil 
uon of ages after him; which would be highly abſued- and 
convenient. All aten muſt taargfors ceaſe up 
— _  _  {idering men as abſolute individuals, and unconnected with civ 
5 ſociety: for then, by the principles befars: eſtabliſhed, the next 
immediate occupant would acquire a right in all that the deceaſed 
poſſeſſed. But as, under civilized governments which are caleu= 
n enetſed for the peace of mankind, ſuch a conſtitution would be 
productive of endleſs diſturbances, the univerſal law of almoſt 
every nation (which is a kind of ſecondary law of nature) has 
either given the dying perſon a power of continuing his property, 
by diſpoſing of his poſſeſſions by will; or, in caſe he neglects to 
diſpoſe of it, or is not permitted to make any diſpoſition at all, 
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2 1 of the deceaſed, — to Pray — mowed much Aue 
than the right of deviſing by teſtament. We are apt to conceive 


at firſt view that it has ner on it's fide; yet we often miſtake 
for nature what we find eſtabliſhned by long and inveterate cuſtom, 


It is certainly a wiſe and effeQual, but clearly a political, eſtabliſn- 


true, that the tranſmiſſion of one's poſſeſ 


: 1 6 reward of his ſervices will not die with himſelf, but be 
anſmitted to thoſe with whom he is connected by the deareſt 


5 ar. moſt 6 affections. Vet, reaſonable as this foundation of 5 
the right of inheritance may ſeem, it is probable that it's imme- 
diate original aroſe not from ſpeculations altogether ſo delicate and 


refined; and, if not from fortuitous circumſtances, at leaſt from 
a plainer and more fimple principle. A man's children or neareſt 
3 nm are ens own bout FRE: dud his death-bed, and are che 
N Ir is CS to W any vacancy 19 death of either — Aube "yu not 
of 'poſleſſion, that the civil law confiders ſo properly deſcend, as continue in the 
father and ſon as one perſon ; ſo that upon hands of the ſuryivor, Fr. 28. 2. 11. 


| ſhal ball be the e or heir of the deceaſed 1 A 
hat is, who alone ſhall” have a right to enter upon this vacant 
on; in order to avoid that confuſion, - Which it's becoming 


1 05 e no teſta- 
. by tl; or none be made, and no heit can”. 


bu y from again taking place, the doctrine of 
| 23 1s adopted in almoſt gad country ; ; whereby the fove- wm 


ment; ſince the permanent right of pay, veſted in the an- 
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N incorporeal hereditacitint' is a « right ung out of A tip 
corporate (whether real or perſonal) or concerning, or an- 
—_— ... to, or exerciſible within, the ſame *. It is not the thing 
= . corporate itſelf, which may conſiſt in lands, houſes, jewels, or the *' 
n= Ulle; but ſomething collateral: thereto, as a rent iſſuing out of 
|  _ » thoſe lands or houſes, or an office relating to thoſe jewels. In 
1 | ſhort, as the logicians ſpeak, corporeal hereditaments are the ſub- 
ſtance, which may be always ſeen, always handled : incorporeal 
| hereditaments are but a ſort of accidents, which inhere in and are 
ſupported by that ſubſtance; and may belong, or not belong to it, 
without any viſible alteration therein. Their exiſtence is merely 
in idea and abſtracted contemplation; though their effects and pro- 
- fits may be frequently objects of our bodily ſenſes. And indeed, 
if we would fix a clear notion of an incorporeal hereditament, 
we muſt be careful not to confound together the profits produ- 
f ced, and the thing, or hereditament, which produces them. An 
_ annility, for inſtance, is an incorporeal hereditament : for though 
the money, which is the fruit or product of this annuity, is 
| doubtleſs of a corporeal nature, yet the annuity itſelf, which 
produces that money, is a thing inviſible, has only a mental exiſ- 
1 tence, and cannot be delivered over from hand to hand. 80 tithes, a 


„ 


be. 3 S 2 Nw 1 N 4 r 6 - - 
— _ go : — "OI Co * 4 — 5 Re SY A ts; — 8 
= - 
, 54 a n A 4 8 NS 
* a q uy" i 2 r W 70 e 8 
3 — 9 HI CH 5 S F m CoA * MS] Sad St « 520/85 FEE - * N 
a Ap. 1 2 - <3 $294 1 " tw WR ng 3 3d — 8 * n 3 4 e n 2 2 
. — eas „ 1 95 er DG... AA ee tC 821 . 46 COD OO ERIN ne Fr re 1 5 
4 Nr 2 y l 
— = bs. = . F 7 * 2 : . : 
p 25 * P * p an 3 2 "34 ; 9% % at 3 * 23 AY, 2 
* Los * p 222 - * 3) 3 S ⁵ e EAST 9 —ä—m— — pr ct 
os Le , * e L r — 2 l D . a : - 3 
- * py * 8 - « $i i ey * 


3 n 1 * 
— 2 * = - ” 
4 — * 3 7 &y 22 * . * % 1 
= : W 4 — * * 2 7 _ bs 1 - 
— ̃ ; SS * Airbag » < 6 a 2 
— " 7 7 7 3 : ge. 
— OT" _ 2 2 5 
- = IE 4 
- 2 D . 
1 1 _ _—_— 
* N * e 2 
nne 8 + i *: 
— * 24 
8 __ 4 7 Oy E © 3 Coe 2 
pa 4 NI * © ie *. * 4 
3 — — 2 - — 5 0 8 — * 
* = - — — — 8 — 8 — * _— 4 — 4. 1 — — 6% 92 ” . 
— 5 — — r MEG. a 4 wry ALI IE EY . us "A - * 2 q 
=, — K 5 = 7 * MCL . « 
, - 
* 


Fernen 8 
Pw” oa 
+ 


tr 


ce = TOTS 


Rn * 
25 I 2 
rat, 32 
LS 2 *F b 
» 


90, Me 5%" 


... EA Great oft eLag 
— AH 


THE a Co. Litt, 19, 20. — — * 


A 


7 


— 


PP ror a road, ied A oy 


r ononan nee Hit 


Ane ORPO REAL decem . 2 of ten for N 


* 


> 


1. Apvowson | is the right of Eee to a church, or 


7 7925 rec 
to to be ries tothe 6 Wege miniſters, 

which before were given to che clergy in common (from whence, 
as was formerly mentioned *, aroſe the divifion'of pariſhes) the 
lord,» who chas built's chutth; and eridowwed it with lebe or 


(provided he vere eral 
| officiate! in wat church, 'of which he Was YE 
maintainer, or, in one word, * | 


— 


Tu 18 ane of wn de itt Will Completeh iHlaſtrute the 


re. an mcüeforedd hereaftamene. It i Hot Itfelf che bodily: 
ret en ur lie elch ind a ages; but it 18 ent co 60 


give ſome other man a title to ſuch bodily poſſetBiort.” The 
vowſon is the object of neither the ſight, nor the touch 3 and y rex 
30 potpotaaty exiſts fn the mind's oye, vnd n Ehferiptitin of 
. IE cant be delivered Front Aan to mm 


— 


* > © « n® 
Hey Ab) 


* Vol. I. pag. 109. CES. aw ne ware alſo to have been allow ! in "he . 
© This original of the j, patrommur, by empire. Nov. 56. f. 12. e. 2. Nev. 118.. 


building and endowing the. church, 1 6. 20. | an 


3 


+ 


viſi 


? 
i 


" 8... 


{1 rig h 
* * 12 1 $” 
D _- 
7 j 
; N . Wc. 
:&: OR SSI I Dk "am 
Fg \ 5 of 7 . bel 
4 9 N . 
Ny 


it he 


|. -- 


uces a 


4 


i 


1 
when it 
bodily. 


and being ſo veſted, 


calls 


7 
. 


on 


* 4 
5 


e cler 
receive 


the church. 


1 


for 


it forth 


5 
LY 
7% 

. 8 


al or writt 


or 


4 4 


enter an 


o 
4 3» 
ti 
& 


Na 
ons \ 


3144+ — 


„ 2 


* 


222 
% ** 


. 
05 
8 
* 
5 


lands : 


hath a ri 


ad vowſ 


D 


7 
* 


the foundation 


18 


2 
. 
* 
I 


10 m 


groſs, or 


1 
4 


r, and not to his 


) the 
— 
2 * 


| In 
* 
D . — 
- 


= 


* 


— 


* 


* 


ere the pro 


owſo 


more 


A 
called An adv 
3 — 1 12K 1 FP þ 
+ 
* 


wy, 8 1 2 5 
17 


* 
4 
OY 


ave 


0 0 


7 


"OF © 
n 


— 
1 


pre 


is where 


8 


as ſome h 


44 
ow 


Pt \ 


ther ad 


5 
\ 

2 

: 


* 


l 
But wh 


9 
#53 


+ 4 


; 
f 
* 


1 
* 


eit 


* 


275 
ei 
manors 
only 


* 


N 


9 
9 7 


„ +: + 
* 


it's c 


|< 


ords 


is 


” 


E 
45 
8. 
8 


1 — 
r 


poſſeſſion of the mano 
60 


43 


% & 


4 


n of 


2 4 n * 
1 
* 


* 0 
& * 


$4 


0 


* 
* 
Ol 


% 


ndant 


F 


„ 
0 


$4.44 


= 


PRES 4 
£27 


ws ons are 


+ 


to 


A 


* 


or be conveyed, 
th 
N 
once ſ 


re 


b 
FT) 7 


4 


ITY 


* 
£ 
* 
_ 
as 
4 


7 


or 


5: .. 


courſe the 


pen 
Has been 
conyey 


7 * 4 


ding 


. 9 


8 Os PR. 


\DVO 


d to the perſ 


of 
never can 


0 
nexe 


t 


4 


ApvowsoNs are 


W 


N p 
1 Re bees 
IO SS 
% \ q 


„ 
— . 
4 
* 
1 
3 


A 
A 8r9jSs 
tronage 


out 
O 


t 
den 
vo 


1 


of the chu 
E 
ad 
wion h 


eee EIT 


4 
* 
* 


L 


- 


oY 
5 I, 
ES . 


* 
: 


and. the 


* 


* 
" + 
are one 


8 
7 


5 
5 


the ö 
b C . 
o 


2 


n 


- 
* 


4 


— 


atr 
14. 


by 


p 


biſhop cannot preſent to himſelf; but 


« 
- 


t Bid. 120, 


- 


4 


tive 


the biſhop 


ntation to 


* 


ſnop and 


1 


1 


the moſt uſual advowſon 


caſe . 


re the 


„ 


* 
„ 
* 


h 


* 
# 


whe 


- 


vow 


* 


whic 
Litt. 1 19. 


Bid. 


1 


& 


eſe 


3-10 
'$ 4 
307 


ive 
id. 


** 


en 


* 


at 


Jo! 


— 


I 


* 


4 Co. 
0 


F 


# 


f pr 


mand of. him 


qu 


1 . 


tive 


0 
coll 


> . — 8 


— — r 


Th 2 by * licence, doth found a church or chapel, and or- 
9 ſhal r of the > patron; 
| veſted — in the lack by che pa 's ed of Pct 


-H titution,: Or "rey This is ſaid to 


| kites Den 2 only way of conferring eccleſiaſtical be- 
nefices in England: the method of inſtitution by the biſhop not 
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Others contend, that the claim of the biſhops to inſtitution is 
2. old as the firſt planting of chriſtianity in this iſland; and in 
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in order to receive ordination, who was at liberty to examine and 
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ww Achable, . en not, the time when, or the een N ro- 
= | portion in which, tithes are due. For this I muſt refer to 
14 ſuch authors as have treated the matter in detail and ffiall on 
w obſerve, that, iv general, tithes are to be paid for every 
j | g 8 that yields an annual increaſe, as corn, hay, fruit, cattle; | 
aj 0 and the like; but not for any thing that is of che oy; i 
{1 | : the earth, or is not of annual increaſe, as ſtone, 
i: 9 „„ the like; nor for creatures that are of a wild — or ferae na- 
1 EL turue, as deer, hawks, &c, whoſe increaſe, ſo as to 
| | 38, LY. owner, is not annual, but caſual a. It will rather be our buſineſs 
"ENF to conſider, 1. The original of the right of tithes. 2. In whom 
| = Co. Litt. 344. Cro. Jac. 63. y 1 Roll. Abr. 656, | 3 
1 n 1 Roll, Abr. 635. 2 Inſt. 649. q 2 Inſt. 651, 9 L 
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4 liberal and decent maintenane ar their national — or cler- 


tation of the Jewiſh a e perhaps, — the 
egenerate ſtate of the world in general, it may be more bene- 
ficial to the Engliſh clergy to found theis title on the law of the 
ile | 0.4 1-5 34 thets r ; Win 
Wx cannot ly aſcertain the 1 time Wee tithes 1 were e firſt 
Pen, into this ne. Poſſibly they were cotemporary 


with the planting of chriſtianity among the Saxons, by Auguſtin 
the monk, about the end of the ſixth century. But the firſt 
mention of them, which I have met with in any written Eng- 
luiſh law, is in a conſtitutional decree, made in a y nod held 
A. D. 786, wherein the payment of tithes in general is ſtrongly 
enjoined. This canon, or decree, which at firſt bound not the 
laity, was effectually confirmed by two kingdoms of the heptar- 
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though every man. was obliged to pay Heer in general, yet he 
might give them to what prieſts he pleaſet*; which were called 
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8 right: and it was originally permitted, not only for the & encou- 

when lords of manors granted out parcels of land to tehints, — 
ſervices either done or to be done, theſe tenants could not plough 
or manure the land without” beaſts; theſe beaſts could not be 

ſuſtained without paſture z and paſture could not be had but in 
the lord's waſtes, and on the unincloſed fallow grounds of them . 
ſelves and the other tenants. The law therefore annexed this 
right of common, as ialtparabty ineident, to che grant ef the 
lands; and this was the original of common appendant: which 


obtaitis in Sweden, and the other northern kingdems, much it 


the ſame manner as in England. Common apparrenant is where 
the owner of land has a right to put in other beaſts, beſides fuen 
ay are-generally commonable; ORs; 049, ard the like, which 
I Saad nor madre oh Thb, got arifing! from 
the neceſſity of the appendant; is therefore 
not of common ris 


-uſage and | preſeiption , which the law eſteems ſufficient proof 
of a' ſpecial grant or agreement for this purpoſe.” Common be- | 
cauſe of vicinage, ot neighbourhood, is where the inhabitants of 

two townſhips, which lie contiguous to each other; have wſually 

intereemmoned with one another; the deafts of the one ſtraying 
mutually inte the other's fields, without any moleſtation from 
either. This is indeed only # permiſſive right, intended 0 r | 
on what in firitneſis a treſpaſs in both, and to prevent 4a muł· 

 tiplicity of ſuits + and therefore either townſhip: may eneloſe and 
bar out the other, though they have interconmioned titne out f 


mind. Neither hath WJ perſon of one town a right to 44 his 


WGS. V 
Stiernh. de jure Suconum. I. z. c. 6. ee eee A- ee 
"TYRx. Mm „ | beaſts 
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| LEG? 8 
0 \ ph 
| 1 mop in q vga or at lrg, is. Wee as is neither ap 
| f au 1 enant to land, but i annexed to a man's; dete, P? * 5 
granted to him and his heirs by claimed by. . 
preſcriptive right, as by a parſon; of a church, or the like co | 
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arte limited as to number and time; but there are alſo commons 
5 N without ſtint, and which laſt all the year. By the ſtatute of Mer- 
| | ton however, and other ſubſequent . the lord of a manor 
8 may encloſe ſo much of the waſte as he pleaſes, for tillage ol 
ER  woodground, provided he leaves common ſufficient for ſuch as are 
entitled thereto: This eneloſure, when juſtifiable, is called in law. x 
« approving ;” an antient expreſſion ſignifying the ſame as im- | 
« proving 6 The lord hath the ſole intereſt in the ſoil; but tje 
Intereſt of the! lord and commoner, in the common, are looked 
upon in law. as mutual. They may both bring actions for damage 
: done, either againſt ſtrangers, or each other; the lord for the 
VC public Wir, and each commoner for his private damage F 
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* 3. Common: of oibarys is a libe ty of fiſhing 6 
man's water; as common of turbary is a liberty of digging turf 
upon another's ground. There is alſo a common of digging for 

coals, minerals, ſtones, and the like. All theſe bear a reſem- 

blance to common of paſture in many reſpects; though in one 

point they go much farther: common of paſture being only a 

. light of feeding on the dane and veſture of the ſoil, which 
renews. annually ; but common of turbary, and the reſt, are Aa 

right of carrying away the very foil itlelf 
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| 4 ene of e 50d an from fer, 102 ü Hin rniſh) 3 is a ways 


ing neceffary wood, for the uſe or furniture of a houſe or 
5 farm, from. off another's eſtate. The Saxon word, Bote, is of the 


on with the French gfovert; and therefore houſe- 
bote bs 2 ſufficient” allowance of wood, to repair, or to burn 1 in, 
i uſe ; which latter is ſometimes called fre- bote: plough= 
bote and cart · bote are wood to be employed in making and re- 
pairing all inſtruments of huſbandry : and hay-bote' or hedge-bote 
is wood for repairing of hays, hedges, or fences. Theſe botes or 
eſtovers muſt be reaſonable ones; and ſuch any tenant or leſſee 

may take off the land let or demiſed to him, without waiting for 


aſſignment, or appointment of the leffor, unleſs he be 
Le) covenant to the contrary *, | 


* as 9 3 3 F ; 
1 * * 1 — : : 
2 by % . * : bt 1 
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ES 1 WEL 4 


TursE ert ſpecies of commons do al "originally refult 
. from the ſame neceſſity as common of 


nance and carrying on of huſbandry : common of piſcary being 
gen for the ſuſtenance of the tenant's family; common of tur- 


| bary and fire-bote for his fuel; and houſe-bote, plough-bote, 
_ eaft-bote, and hedge-bote, for repairing his houſe, his inſtru- 
e NO "ah the net ö en of his r 550 a 
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Iv. 4 FouRTH ſpecies of incorporeal hereditaments is that 
of ways ; or the right of going, over another man's ground. I 
ſpeak not here of the king's bi ghways, which lead from town to 
town; nor yet of common Ways, leading from a village into the 

fields; but of private ways, in Which a particular man may have 
an intereſt and a right, though another be owner of the ſoil. 
This may be grounded on a ſpecial permiſſion; as when the 
owner of the land grants to another a liberty of paſſing over his 
grounds, to go to church, to market, or the like: in which caſe 
the gift or grant is particular, and confined to the grantee alone; 
it dies with the perſon ; and, if the grantee leaves the country, 
he cannot aſſign over his right to any other; nor can 2 he eK 


* Co. Litt. 41. 
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paſture; vis. for the main- 
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go over any part oh the land he pleaſed: which edge 


employment, and torta as ke the fees, and, emolumef — — 
thols o wiegt ates; or. Private, as, of 


like. Fox a man may-haye an eſtate in them, either to hi 
heirs, or for life, or for a term of years, or during pleaſure only: : 


Neither. can any Judicial office be granted, in reverſion ; becauſe, 


grant, yet before the office falls he may 


. if all the gane 80d aocuphers of Fug 

ially uſed to eroſs another's, g 
mera * Fuppoſes zu original, grant, wherchy a 2 bicht of 
appuxtenant to land may clearly he 8 — 


way Hay / all > ariſe by a0 pr Jane 


W 


80 has: 


1 me 4 | piece of ground in the! lis he 
lame time tacitly and impliedly gives me a way tg come 38d = 
"+: For — 


I may croſs his lang for that purpoſe without treſpak 

35 law-dath, give any thing to one, it giveth.impliedly, W 
is necellary for enjoying the ſme By Wel — he twelve tables. 
at Rome, Where a man had the right 
and the.road Was out of repair, he wha hed the cight of ag might. 


8 * 


been rule in public as well as private roamed the law of 
lands in in b both e ales. en de n | 


wy 49 - 4TH 


"I Cas” which: are. d right.to. exerciſe, 1 mines private 


longing, 


are alſo, incorporeal hereditaments.: whether public, as; 
receivers, and. the 


_— 


fave only that offices of public truſt cannot be granted 
of years, eſpecially if they congern the adminiſtration of juſtice, 
for then they might Perhaps. veſt. in executors. or adminiſtrators: 


though the grantee may be able to perform it, at; the, tima of the; 


ſufficient : but »: 5 offices may be ſo granted az anther 
may be executed- by. depu Alſo, by ſtatute 5 and,6 Ed w. VI. 


E 16. no public office 117 be fold,. under. pain. of. diſability 0 


diſpoſe « of or hold 3 it. F or-the lay, ee that Ys a buys an 


Finch. law 31. | „. Ford Raym. 725. 1 Brownl. 212. 
, id, 63, „ 2 Show: 28. 1 Jon. 29 | 
>: Ce. Lit. 556. ae. | -P.9 Rep. 97. | 

8 4 11 Rep. 4. doſſice, 


. 


C | goof 1 
2 wh ll by bribery extortion, or other unlawful means, make 
hi purchaſe; good, t _ manifeſt detriment of the public. is 


{2533 JEST 6” At 1 of 


: e l PEW A tha Ja to offices; or "the na 
ture of theſe we treated at 


wines be here ſufficient to mention them as a ſpecies of incor- 


4 12 _ * a man 8 haue a W et or eſtate. 


Vn. * ANCHISES are a Grenth ſpecies. Franchiſe and U 


royal privilege, er branch of the king's prerogative, ſubſiſting in 


the hands of a ſubject. Being therefore derived from the crown, 


_ theymaſt ariſe from the King's grant; or, in ſome caſes, may be 
held by preſcripei 

poſey a grant. The kinds of them are various, and almoſt infi- 

nite: I uit here briefly touch upon ſome of the principal; pre- 

__ miſing only, that they may be veſted in either natural perſons or 


bodies: politic ; in one man, or in many: but the fame identical 
franchiſe, that Ras before been granted to one, cannot be ant 


on 0 75 for that would Laine the former grant T 


of Servo 5 37 
Large in the former book: it will 


Rohr ie opt re and their definition is*, 3 2 


n; Which, as has been frequently faid, preſup- 


"#3. 


4 Fe bee e nde fv > Hui; veſlkit'in a avikber of 


perſons. Ie is likewiſe a franchiſe for a number of perſons to be 
incorporated, and ſubſiſt as a body politic, with a power to main 


tain perpetual ſueceſſion and do other corporate acts: and each 


individual member of ſuch corporation is alſo ſaid to have a fran- 


chiſe or freedom. Otſien franchiſes, are, to hold a court leet: to 


have a manort or lordſſtip; or, at leaft, to Kaye a lordſhip para- : 
mount: to have waifs, wrecks, eſtrays, treaſure- trove, royal-fiſh, 


forfeitures, and deodands 
ty of holding pleas, and trying cauſes: to have the cognizance 
of pleas ;. which is a _ 2 liberty, being an excluſive right, 
ſo. . no other court ſhall try cauſes ariſing within that juriſ- 
diction: to have a iwer, or liberty exempt from the chert 
of the county; wherein the grantee only, and his officers, are to 


e 2 Roll. Abr. 191. Keilw. 196. 
» Finch, L. 164. exe 


: to have a court of one's own, or liber- 


© hs; 


execute. all proceſß: to have a fair or markets with the richt af 
taking toll, either there or at any other public places, af 2 
bridges, wharfs, and the like; which tolls muſt have a reaſo 
able cauſe of commencement. (as in conſideration of repair, or 
the like) elſe the franchiſe is illegal and void: of) MES 4 
have a foreſt, chaſe, park, Warren, or 7 endo wy with on 
vileges of royalty ; bh ſpecies of franchiſe; may require a 
more minute "dileulion. JV DP Ra ahe 4f Ser LR FRB ELAN8 £1 N 
| 05 CID 3 this, 1 the 1 1 abe, as wo 
the ſame thing with a chaſe ; ; being ſubje& to the common law. 
and not to the foreſt laws! 4 But a chaſe differs from a park; in 
that it is not encloſed, and alſo in that a man may have a chaſe: 
in another man's ground as well. as his own ; being indeed Wet 
| liberty of keeping beaſts of chaſe or royal-game therein, pro- 
tected even from the owner of the land, with a power of hunt 
ing them thereon. A park is an encloſed chaſe, extending only 
over a man's own grounds. The word park indeed properly ſig- 
nifies : any encloſure 3 but. yet it is not every field or common, 
which a gentleman pleaſes to ſurround with a wall or paling, and 
to ſtock with a herd of deer, that is thereby conſtituted a legal 
| park : for the king's grant, or at leaſt immemorial preſcription, 
is neceſſary to make it ſo . Though now the difference between 
a real park, and ſuch encloſed grounds, is in many reſpects not 
very material: only that it is unlawful at common law for any 
perſon to kill any beaſts of park or chaſe*, except ſuch as poſ- 
ſeſs theſe franchiſes of foreſt, chaſe, or park. Free- warren is a 
ſimilar franchiſe, erected for preſervation or cuſtody (which the 
word ſignifies) of beaſts and fowls of warren? ; which, being 
Jeras natura, every one e had a natural right to kill as he could: 15 
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2 Inſt. 220. 5 8 wolf, . 1 all wild bead, of 
» 4Inft. 314. e venary or hunting. (Co. Litt. 233.) 
Co. Litt. 233. 2 Inſt. 199. 11 [1 Rep.$6. The beaſts are hares, nie de 
* Theſe are properly buck, doe, fox, the fowls are either campeſtres, as partridges, 
martin, and roe; but in a common and le- rails, and quails; or Hlveſtres, as wood- 
gal ſenſe extend likewiſe to all the beaſts of cocks and pheaſants; or OY as m 
the foreſt: which, beſides the other, are lards and herons, ( Bid.) 1 
| reckoned to be hart, hind, hare, boar, and dat 
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| hb u pon the introduckion of the foreſt laws att the "IK: con- 
queſt, as will be ſhewn hereafter, theſe animals i 


upon as royal game and the ſole property. of our ſavage monarchs, 


this franchiſe of free-warren was invented to protect them z by 


giving the grantee, a ſole and excluſive power of killing. ſuch 


game, ſo far as his warren extended, on condition of his pre- 
venting other perſons. A man therefore that has the franchiſe 


of warren, is in reality no more than a royal game - keeper: but 


no man, not even a lord of a manor, could by common law juſtify, 


ſporting on another's ſoil, or even on his own, unleſs he had the 


liberty of free-warren *. This franchiſe is almoſt fallen into diſ- : 
regard, fince the new ſtatutes for preſerving the game; the name 
being now chiefly preſerved in grounds that are ſet apart for 
breeding hares and rabbets. ; There are many inſtances of keen 
ſportſmen in antient times, who have ſold their eſtates, and re- 


ſerved the free - warren, or right of killing game, to themſelves; 
by which means it comes to paſs that a man and his heirs have. 
ſometimes free-warren over another's ground*. edits free fiſhery, 
or excluſive right of fiſhing in a public river, is alſo a royal fran- 
chiſe; and is conſidered as ſuch in all countries where the feodal 
polity has prevailed *: though the making ſuch grants, and by 
that means appropriating what ſeems to be unnatural to reſtrain, 


the uſe of running water, was Prohibited for the future by king 


John's great charter, and the rivers that were fenced in his time 


were directed to be laid open, as well as the foreſts to be diſ- 


afforeſted ©. This opening was extended, by the ſecond and 
third? charters of Henry III, to thoſe alſo that were fenced under 
Richard I; ſo that a franchiſe of free fiſhery ought now to be at 
leaſt as old as the reign of Henry II. This differs from a ſeveral. 
fiſhery ; becauſe he that has a ſeveral fiſhery muſt alſo be the 
owner of the ſoil, which in a free fiſhery is not requiſite. | 4 * 
differ alſo from a common of piſcary before mentioned, in that 


* Salk. 637. 1 1 . 47 edit On, 
2 Bro. Abr. tit. Warren. * F * cap. 20. 
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the free fiſhery i is an enden right,” the” common o 

not ſo: and therefore, in a free chery, a man has 4 property i 2 
the fiſh before they are caught; in a common of piſcary, not till 
afterwards*. Some indeed þ 4 
a0 franchife, but merely as à private grant of a liberty be fn. 
'.. the ſeveral fiſhery of the grantor . But the confi 

vi right as origit 


In lieu of which (eſpecially when due from eccleſiaſtical perſons) | 
a penſion or ſum of money theſe. 
may be reckoned another ſpecies of incorporeal hereditamenits ; J 


burthen impoſed upon and iffuing out of /ands, whereas an 


of piſcary is" 


e conſidered a Free fiſhery 1 not 
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a flower of the prerogative, | till reſtrained by 
na carta, and derived by royal grant (previous to the reign 


of Rachen 1.) us d g ade dit ieh preſcription, may rer 
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only that theſe ariſe from temporal, as the former from ſpiritual, 


perſons. An annuity is a thing very 
with which it is 


diſtin& from a rent-charge, | 
frequently confounded : a rent-charge being a. 


is a yearly ſum chargeable only upon the perſan of the . 
Therefore, if a man by deed grant to another the ſum of 201. 


annum, without expreſſing out of what lands it ſhall iſſue, na 
land at all ſhall be charged. with it; but it is a mere 8 


annuity: which is of ſo little account in the law, chat, 1 ot 


ed to an eleemoſynary corporation, it is not within the _ 
of mortmain®; and yet a man may have a real eſtate in it, 


: though his ſecurity is merely perſonal. OY 
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. — and che Lombards, who all migrating 
HT ene genium, as-Crag- very juſtly entitles it ©, 


es moiſt hs A to — ur new requiſition : 
Gr nn one ite , ee lo 


moſt ſoldiers. Theſe 3 
1 rar fees; which laſt ap 
* ſignifies a conditional ſtipend or re- 


r ſtipends they evidently were: and the con- 
em was, that the poſſeſſor ſhould do ſervice 
ne 7 — to him by —_—_ my 


: tis, (0 64h homares 1 eee gon 
dition and oath, by not performing the ſtipulated ſervice, or by 
rting the lord = rn geen res greg, Feger va revert to him 

who granted ne 55 


copted them to defend them: man as ee ge nue from the 


* 1 


pry 8 of ſence, and wig 61 paſrionof chef ris allodh, 
tenures, 29.06. WR will give us the true etymology of the a/lo- 

Ds jure feod. 19. 20. e ee or abſolute property of the feudiſts; 
„ Wright. 7. 4s, by a ſimilar combination of the latter 


_ * Spelm. G. 216. VE Uable with the word feg (which fignifies, 
3 Pontoppidan bn biftory of EE 7 1 — = U. 


(page 290) obſerves, that in the northern ___ feed "LP 
languages OdH ſignifies proprietas and all by deal n 
totum. Hence he derives the hal right in 

thoſe conntries ; and hence too perhaps is Feud, 1.2. f. 7. 
derived the u right in Finland, c. oo d Fexd. I. 2 ys 24. 
wo pads? roche „** room 
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} 4 1 R elit F 0 
dme b ight of en no part could ſubſiſt independent 
weder ;: wherefore all Wen biche Mas receivers we 
dito: defend each others poſſeſſions, . 
effectually be done in a tumultudus irregular Way, govern 
85 N to that purpo ꝭ ſubordination; ann B e 
of lands, or feudatory, was therefore hour upon 
by his bene factor, or immedige lord of his fe or fer to a0 
in his power to defend him. Qor'or lord was lik 
2rdinate to and unc 
or e andifo pat ri the 
ſeveral lords were alſo reciprocally t ound; an 
reſpect! gradations, to protect the p zoflei bas they had . 
Thus thafcolel canciones f hats 


tories: were always ready enliſted, and n 
ter, not only in defence of each mans 
alſo in defence of th Seer. 
newly acquired country: the prudence of conſtitution 
was ſoon ſufficiently dbl! in the firen th and ſpirit, abt 
n nne their conqueſts. 
„ e et Bergin bereden, 44 o bus l 
Tn * univerſality and cxrly uſe of this feodal 156 among all 
thoſe nations which in plaiſance to the Romans we ſtill call 
barbarous, may appear n what is recordedł of the Cimbri and 
Teutones, nations of the ſame northern original as thoſe whom 
we have been deſcribing, at their firſt irruption into Italy about 
a century before the chriſtian aera. They demanded of w Ro- 
mans, ut martius populus aliguid. ibi terr. 
« dium 5 caeterum, ut vellet, manibus reeds armis a. uteretur.” 
The ſenſe of which may be thus rendered; they deſired: Auen 
diary lands (that is, feuds) to be allowed them, „to de held by 
military and other perſonal ſervices, whenever $a. lords:ſhould 
call upon them. This was evidently the ſame conſtitution, that 
diſplayed itſelf more fully about ſeven hundred years afterwards : 
when the Salli, Burgundians, and Franks broke i in W Gaul, 
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vi I ces, a Trede or were | * maſters. 
in the Saban: wreck of the empire. Wherefore moſt, if! not all, 


Whit reds; ee bel polleſlis Jone 

"alli," (that is, - wholly independent 
all) r 7 they parcelled-out their royal 

5 ſubjects to ſurrender up and Tetake 

their own landed property, under the like feodal obligations of 

military fealty v. And chus, in the compaſs of a very few years, | _ 

the feodal conſtitution, or the doctrine of tenure, extended itſelf 555 1 

over all the weſtern world. Which alteration of landed property, 

in ſo very material a point, neceſſarily drew after it an alteration 

of laws and cuſtoms : ſo that the feodal laws ſoon drove out the 

Ane hick had an > univerſally obtained,” but now be- 

9 forgotten; and Italy itſelf (as 

fore of the Ain with s more lern than judgment, have ex- 
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2 ge. ne an een age | 
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* I a Hole, 94. 4. leb, capta ſunt, Ani. 51 per inopiam be vel per ee 406 7— 

Atumeis ducilus et militibus donbvit 5 ita 11 4 rerentur rura vicina barbariae, 9 turpif- 

5 een. ita ent, f haeredes illirum. militarent, . fomuin ille Fla 4 Wanne in vita 
nes, unguam ad  $rivatas pertinerent : dicens lex. Severi,) _ 

« attentius Illis militatures, | etiam 2 rura un Wri ght 1 o. 

6s .defenderent.. Addidit Jane bis et animalia e:: Gratin. Orig. J. 1. 9. 139. 
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does not ſeem. to have 
mediately : the conqueſt, nor by the 
power of che conqueror 3. but to have been g. ly: 
by the Norman barons, and others, in ſuch forfeited 
. — teceived from the gift hers eres and af 
univerſally: conſented to by the gre of. the nation long 
his title was eſtabliſhed. Indeed from the prodigiou 
liſh nobility at the battle of Haſtings, and 
of thoſe who ſurvived, ſuch numerous 
that he was able to reward his. Norman 
3 a very 5 lent and extenſive poſſeſſions. which gave 
a handle to the monkiſh hiſtorians, and arg as as Jaye 2 


William, 


88 


eile eie agland,. and dealt them out : 
his own favourites. A ſuppoſition, grounded upon a miſtaken 
ſenſe of the word conqueſt z which in it's feodal acceptation, fg: 
nifies no more than acquiſition :+ and this has led many! 
ters into a ſtrange hiſtorical miſtake, and one which upon — 4 
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ſlighteſt examination will be found to be moſt untrue. n 
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* in England: rn. — 2 feodel les, 
under which chey had long lived,” together witlr che king's: 


commendation of this policy to the Engliſh, as che boſt way to 
put themſelves on à military footing, and thereby te prevent ahyů 
Kante attempts from the continent, were probably che reaſons 
iled to effect it's eſtabliſbment here by law. And, 
though: the time of this great revolution in our landed property 
cannot be aſcertained with ekactneſo, yet there are ſome cir- 
eumſtandes that may lead us to a probuble oonjecture ooneerning 
| it! For we learn from the erer eee eee 
king W Mliam's reign 


Mit aßde, and no other introduc | - 
wholly defenceleſs: which accaioned the king to bring over a 
large army of Normans and Bretons, who were quartered wpoh 
ney: inndhodler; and greatly oppreſſed the people. Thie apparctit 
"together with the grievances GeaH˙im⁰⅛, d by a foreign 
force, might co-operate" with the king's remonſtranees, and the 
better incline the nobility to liften to his propofals for putting 
them in a poſture of defence. For, as ſoon as the danger was 
over, the king held a great counoil eo inquire into the ſtate of the 
nation"; the immediate conſequetiee/of which was the compilin, 
ol the great ſur vey called domeſday-book, which was finiſhed: in 
the next year: and in the latter end of chat very year the king 
was attended by all his nobility at Sarum; Where all the 
4 cipal landholders ſubmitted their lands t0o'the'yoke of 3 
tenure, became the king's vaſals, and aid homage 46d Fealty to his 
perſon ©, This may peſfibly* have been dne nere of formally in- 
trodueing the feodal temires by law; and perhaps the very law, 
My made at _ councit'of arr is that which i is Sill extant”, 


a , 9 pr F wy 
4 5 Rex tenuit nagnum conciljum, er graves nt, et omies e iti 7 ubdidere, cjuſque Hacki 
Won DAN IAG proveribns te but terra, junt vnjalli,-at ei fidel?t atis furamenta pracfhi- 
quo mode iN er a quil ous Bomini bus. terunt, ſe contra alios quoſeungue ili Hdd. Fu- 
Chron. Sax. ibid. © Yo " _. tures. Chron. Sax. A. D. 1886. 
4 18 praedia tenentes, quotguot ¶ ent notae t cap. 5 2. Wilk. 228. Mie 
0 L. II. | 0 and 


11 | £4. hs 4 2 3 
4 4. less. 1 8  melaris per len 4 ages 


in | kable. words: 46 23 
« liberi homi ders a e dene W. e qld n . 
univ ating Miſbelmo regi domino ſuo Aaeler efle v0 


inimieus et olienigenas defendere.” The terms of this law 


| lartin Wright h has obſerved?) are plainly feodal: for, firſt, 


diſts every that it a tenan or vaſal a and, ſecondly, 

be tenants obliged themſelves to defend their · lords 
and titles againſt all enemies foreign and domeſtic 
clearly evinces ds legal eſtabliſhment of this fy eis another 
* 6 5 of Shs. ſore. en * en e the performance of 


a Jiberi homing 
1 ſemper bene i in armis et in bx ut decet et oportet: et fint ſem- 

«© per prompti et bene fun ad ſervitium ſuum integrum nobis ex- 
« plendum et p cum opus fuerit; ſecundum quod nobis de- 
e bent de  foedis et tenementis ſuis de jure Facere, et fut mg 55 
« tuimus 0 commune conciliun . toy aps e 


Tuts new ne dene | eems not to hath tons impoſed. bs 
the conqueror, but nationally and freely adepted by the general aſ- 
ſembly of the whole realm, in the ſame manner as other nations 
of Europe had before adopted it, upon the ſame principle of 
Lell-lecurity And, in particular, they had the recent example 
of the French nation before their eyes; which had gradually 
ſurrendered up all it's allodial or free lands into the king's hands, 
who reſtored them to the owners as a beneficium or feud, to be 
held to them and ſuch of their heirs as they previouſly nominated 
to the king : and thus by degrees all the allodial eſtates of France 
were converted into feuds, and the freemen became the vaſals of 


1 


the crown *. The only difference between this change of tenures 


in France, and that in England, was, that the former wanted 


„ Tenures. 66. * Montely 112 L. b. 31 Cc. 8. 
cap. 58. Wilk. 228. | 


De RI O N T's 1 dees. 


. lan; terrat et bonoros illius omni fidehitate ubigue ſer vare cum ru, 
he oath of fealty. which made in the ſenſe of the feu- 
But what hs 


ora ci br ö general council. 
"« Clos owe ut ; barones, er + en 61 three et _univerfs 
es totius regni noftrt praedifti, habeant. et teneant fe ö 


edu, ; 


8 * 


4 private . che latter was done 
at once, need ya the een don 


| ſent of the nation*. 
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ec Wee bee 
ane pri — (cel Hi in ee à mere fiction) of our 
: Ms det *« that the king is the univerſal lord and original 


c proprietor of all the lands in his kingdom; and that no man 
* doch or can poſſeſs any part of it, but what has mediately or 
4 diately wo? derived as a a gift from him, to * Were gen 


To pepe Pods Baer nations whe 


to act upo! 


of their new polity,” thought the fact was indeed far otherwiſe 
Aud indeed by thus conſenting to the introc of feo 


; and to oblige 


ain the king's title and territories, with equal vigour and fealty, 
as i if they had received' their lands from his bounty upon theſe 


expreſs conditions, as pure, pr proper, beneficiary feudatories. But, 


whatever their meaning was, the Norman interpreters, ſkilled in 
all the niceties of the feodal conſtitutions, and well underſtand- 


ing the import and extent of the feodal terms, gave a very diffe- 
rent conſtruction to this proceeding; and thereupon took a handle 


— 


to introduce not only the rigorous doctrines which prevailed in i 
the duchy of Normandy, but alſo ſuch fruits and dependencies, 
dſhips and ſervices, as were never known to other na- 


ſuch | % $5 


tions; as if the Engliſh had in fact, as well as theory, Mr 
ace ing —_ had to the Ty of their pes lord. 
2 1 11 


> Ou Aceto thetvſor, hers by no means beneficiaites} 


but had bately conſented to this HONOR: of tenure from the crown, 5 


bo * 


x Pharoah 1 3 he 1 of y 7. out 4 fait: in 1 et dient * a come 
all the lands in Egypt, and granted them out nencement. (M. 24 Edw. III. % 5 

to the Egyptians, reſerving an annual render Spelm. of feuds, c. 28. 
of the fifth part of their value, (Gen. xlvii.) 


\ 


— 


| is el this 1 gerte were oblized 15 
the ſame ſuppoſition, as a ubſtraQion and foundation p 


nures, our Engliſh anceſtors probably meant no more than to put | 
the: Kin gdom in a ſtate of defence by eſtabliſhing a military 171 8 
tem themſelves (in reſpect of their lands) to main- 


G 2 ; | A as 


e be e the Ken o th ſol 


2 tenſions. to the crown, top 1 
i 80 — — or pant Faro 1— 


1 * that they 00 ; 


| happened, many of theſe immunities may, now appear, to a com- 
mon, gbſervex, of much leſs c 


FA 0 ; x 
4 5 * * 
1 N. 


beide a8 rte vous impoitions, d ee 
2 — 9 that, as to them, had no foundation in truth *. 

ever, this kings and-his fon William Nasse is with 
ucceſſor, Henry I. found it expedient, when he det vn hig den 


ui and accordingly, 


52 oned his 1 priny L 
againſt hi a; which at length 


cipal feudatories, to riſe up in 


produced the famous great charter at Runing-mead, which, with 
ſome alterations, was confirmed by his ſon Henry 
though its immunities (eſpeci 
his ſon *) are very greatly ſhort of thoſe granted, hy Henry J, it 


y as. altered on it's lalhedition- h 


was, juſtly eſteemed, at the time à vaſt acquifition te Engliſh h- 
berty. Indeed, by the farther alteration of tenures that has fince 


onſequence than they. really were 
when granted: but this, properly conſidered, will ſnew, not 


that the acquiſitions under John were ſmall, but that thoſe under 


Charles were greater. And from hence alſo, ariſes, another; infe- 

rence; that the liberties of Engliſhmen are not (as ſome arbitrary 
writers would repreſent them) mere infringements of the king's 
prerogative, extorted from our princes by taking advantage of 


their weakneſs; but a reftoration of that antient conſtitution, of 


which our anceſtors had been defrauded by the art and fineſſe of 


the Norman lawyers, rather than OO by the force of the 
Norman arms. 


a * Wright 87. | "4 9 Hen. III. 
25 LAVING 


reſtitutiom of the laws of Ling 


wi 1 nib; wh Das 1 A 225 A | 
+ Havanc.giren- [this Mort hittory of, heir i. 95 3 
. we will next conſider. the nature, dectrine, and principal laws of 

feuds 5, herein we ſball evidently trace the groundwork of many 


paris of our public polity, and alſo the original of ſuch of our 


Sun zenures, a were either A 1 te ua ee 


ſtill remain in force. „ te we dee ON de at 


* 


. Tax ning and, fan: amental maxim of all feodel tenure | is 


this; that all lands were originally. granted out by the ſovereigh,, 
and are therefore bolden, either mediately or immediately, of the 
5 N. Ahe grantor v Was called the proprietor, or /ord ; being 
he who tetained the dominion or ultimate property of the fendor 
fee: and the grantee, who. had only the uſe and poſſeſſion, ac 
cording. tothe terms of the grant, was ſtiled the feudatory or 
vgſal, which was only another name for the tenant or holder of 
the lands; thaugh, on account of the prejudices we have juſtly 
conceived againſt the doctrines that were afterwards. grafted on 
this ſyſtem, we now uſe the word ugſal opprobriouſly, as ſyno- 
nymous to ſlave or bondman. The manner, of the grant was by 
Words of gratuitous and pure donation, dai el conceſi: which: are 
ſtill the operative words in out modern infeodations or deeds of 
feoffment. This was perfected by the ceremony of oorporal in- 
veſtiture, or open and notorious delivery of poſſeſſion in the pre- 
ſence of the other vaſals, which perpetuated among them the aera 
af the new acquiſition, at a time when the art of writing was 
very little-known : and therefore the evidence of property was 
repoſed_in.the memory. of the n ighbourhood 3 who, in caſe of 
| a diſputed title, were afterwards called upon to decide the diffe- 
rence, not only according to external proofs, adduced by the par- 


ties litigant, but alſo by the internal * * their 9 | 
vate nc jb; co 8 


„ an na of fray, or. en > of faith to the lord, 
Which was the parent of our oath of allegiance, the vaſal or te- 


| nant be inveſtiture did e Amer to his lord; openly and 
28 1 Fr 5:5 40 IT etc _ 
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_ ſervice, - Which, as ſuch, he waz bound to render, in re 


lords of inferior diſtricts, were de 
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WC p 3 * * * 
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FO W Wo ungirt, uncovered, * a has 


hands both together between thoſe of the lord, who — 
him; and chere profeſſing that he did become his ma: i RR 
« that day forth; of life and limb and earthly hone 


1 homagium, or I 3 by _" 


F 


Wu rn be tenant had ber Neeteded bimſelf be 1 
of his ſuperior or lord, the next conſideration was con 


for the land he held. This, in pure, proper, and original feuds, 
was only twofold : to follow, or do ar? to, the lord in his courts 
in time of peace; and in his armies or warlike retinue, when 
neceſſity called him to the field. The lord was; in early times, 


the legiſlator and judge over all his feudatories: and therefore | 
the vaſals of the inferior lords were bound by their fealty to at- 
tend their domeſtic courts baron, (which were inſtituted in every _ 
' manor or barony, for doing ſpeedy and effectual juſtice to all the 
tenants) in order as well to anſwer ſuch complaints as might. be 


alleged againſt themſelves, - as to form a jury or homage for the 


he received'a kiſs from his lord“. Which deere ht Ny 
| 2 ern nenn Rated 


. t * 1 * na 2 | * 
« 1288 » 5 8 * * * 4 
5 1 nN 8 ; t g \ Y * 


ial of their fellow-tenants ; and upon this account, in all the 


zodal inſtitutions both here and on the continent, they are dif- 
tinguiſhed by the appellation of the peers of the court; pares 
curtis, or pares curiae. In like manner the barons themſelves, or 


court, and were bound to attend him upon 


iominated peers of the kings 
ſummons, to hear 


cauſes of greater conſequence in the king's preſence and under 


the direction of his grand juſticiary; till in many countries the 


power of that officer was broken and diſtributed into other courts 


of judicature, the pe 


ö rs: of the my s court ſtill Raving to them- 


d Litt. F 85. 


e It was an obſervation of Dr Adbitlince, | 
that tradition was no where preſerved ſo pure 
and incorrupt as among children, whoſe 


games ang plays are delivered down inva- 


riably from one generation to another. (War- 
_ byrton's notes on Pope. vi. 134. 8%.) Perhaps 


it may | be thought puerile. to 1 + nil in 
confirmation of this remark) that in one of 
our antient paſtimes (the king I am or baſi- 
linda of Julius Pollux, Onomaſtic. 1.9. c. 7.) 
the ceremonies and language of feodal ho- 


mage are preſerved with great exaQneſs. 2 
f Feud. I. 2. t. 55. ſelves 


'» ſolves (0 Amon N feodal Clay the right of a | 
1 "from. thoſe: ſubordinate: courts in the laſt reſort. . The military 
| branch of ſervice conſiſted. in attending the lord to the wars, if 
5 called upon, with ſuch a retinue, and for ſuch a number of days, 


15 1 as were ftipulated at the firſt RA in e to. the - met | 


uy 01 92 ., 2 15 f, 92 1 g 15 
{Ae this ry e of n as en were PO PII 40 
15 allo they were precarious and held at the l of the lord, who 
was then the ſole judge whether his vaſal performed his fervices 


__ Hithfulls . Then they became certain, for one or more years. 


Among the antient Germans they continued only from year to 
year; an annùal diſtribution of lands being made by their leaders 
in their general councils or afſemblies*. This was profeſſedly 
done, leſt their thoughts ſhould be diverted from war to agricul- 
ture; leſt the ſtrong ſhould incroach upon the poſſeſſions of the 
weak; and leſt luxury and avarice ſhould be encouraged by the 
| erection of permanent houſes, and too curious an attention to 
convenience and the elegant ſuperfluities of life. But, when the 
general migration was pretty well over, and a peaceable poſſeſſion 
of their new- acquired ſettlements had introduced new cuſtoms 
and mannets; when the fertility of the. oil had encouraged the 
| ſtudy. of huſbandry, and an affection for the ſpots they had culti- 
vated: began naturally to ariſe. in the tillers; a more permanent 
degree of property was introduced, and feuds began now to be 
granted for the /e of the feudatory i. But ſtill feuds were not 
yet hereditary ; though frequently granted, by the favour of the 
lord, to the children of the former poſſeſſor; till in proceſs of 
time it became unuſual, and was therefore thought hard, to reject 
the heir, if he were capable to perform the ſervices*: and there- 
ſors: Infanty,; Women, and b n monks, who were incapable 


wy Feud: —. 124 9» 08 ids Angulu, aas et cognationibus 2 

Thus Tacitus: (de nor. Gern. c. 26. ** « minum qui una coierunt, quantum eit et quo 

e Agri ab univerſis per vices occupantur: arva © bees! viſum eft, attribuunt agri, e anno 
per annos mutant,” And Caeſar yet more * poſt alis tranſire cagunt. 

fully: (de bell. Gall. 1.6. c. 21.) „Nee 1 Frud. l. 1. f. 1. 

« quiſquam agri modum certum, aut fines pro- * Wright. 14. Os SOL Cf has 
& prios babet; ſed magiſtratus et principes, in of 
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4 Bl che L ee e to the feud Thick his” . 
ceſtor poſſeſſod. uſed generally to pay a fine or acknowle 

to the Jord, in horſes, arms, money, and the like, for ſuch ne 
of the feud: which was called a relief, becauſe it re-eſtablined 
the inheritance, or, in the words of the feodal writers, 4 

4 caducam hereditatem relevabat.” This relief was af terwards, 
Shen feuds became abſdlutely hereditary, continued on the death 
of the W gh Ts A ep ter of it had Woe. 1 


. 
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3 54 2 It \ 3 8 1 171 


e K 10 vin 090 time feuds PR WO to bh univer- 
ally extended, beyond the life of the 6ſt vaſul, to His Js,” or 'Or 
perhaps to ſuch one of them, as the lord ſheuld name; and Th 
this cafe the form of the donation was ſtrictly obſerved: for if a 
fbud was given to a man and his n, all his ſons ſucceeded him 
in equal portions ; and as they died off, their ares reverted to 
the lord, and did not deſcend v0 their children, or even to "their 
ſurviving brothers, as not being ſpecified in the dofiation®.. But 
| when ſuch a feud was given to a man, and his Be, in general 5 
terms, then a more extended rule of ſueceſſion took place 
when a feudatory died, his male deſoendants in num were ad- 
mitted to the Weta. When any ſuch deſcendant, who this 
had ſueceeded, died, his male deſcendants wete alfo admitted in 
the firſt place; and, iti defe& of them, ſuch of his male collateral 
kindred as were of the blood or lineage of the firſt feudatory, 
but no others. For this was an'unalterable maxim in feodal ſuc- 
ceflion, that nope was capable of inheriting à feud, but ſack 
ie as was of the blood of, that is, lineally deſcended from, the 
* firſt feudatory *.” And the deſcent, being "thus confitted to 
males, originally extended to all the males alice; all the ſons, 
without any diſtinction of primogeniture, ſucceeding to equal 
portions of the father's feud. But this being found upon many 
accounts inconvenient, (particularly, by dividing the ſervices, and 
thereby weakening the ſtrength of the feodal union) and honorary 
feuds (or titles of no] yang now introduced, winch were 
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eee vaſa e 


n. of. , diyilible sture, but could only be inherited. by. the 
en len in imitation of cheſe, military ee we 

ribing) began - alſo' in moſt countries t AC 
a IT the une: rule of Apia tothe Ideſt 
excluſion of all the reſt”. . 4 74; ous ps 
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WITTY qualities of eudatory could 

or diſpoſe of his feud; — copld . —.— 

nortgige, nor even deviſe it by will, without the conſent of the 

land For, the reaſon: of conferring the feud being the perſonal 

abilities of the- tory. to ſerve in war, it was not fit he ſhould 
e pee mes mth ve ge. from his 
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N n 1t. hi eben who 


of d 1 no more. Fe fan his 2 or pane withoi f 
conſent of his vaſal, than the vaſal could: his feud without con+ 
ant of his lord it being equally. unreaſonable, that the lord 

Id e: i to a perſon to hom he had excep- 
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Tuxer were the el an 
genuine or original feuds; e then. all of q (on This, 
and in the hands of military perſons: though the feudatories, 
being under frequent incapacities of cultivating and manuring 
their own lands, ſoon found it neceſſary to commit part of them 
to inferior tenatits; obliging them to ſuch. returns in ſervice, corn, 
eattle, or money, as 
their military duties without diſtraction: which returns, or relli- 
tus, were the original of rents. And by this means 
polity was Sen theſe inferior feudatories: 
what are RY the Scots law 40 1 being 
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might enable the chief feudatories to attend 
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mediate ſuperiors or lords*. But this at the ſame time demoliſhed 


1 ac ſatleaon Schieb were held no longer ſacred, when 
the feuds themſelves n. > longer continued to be purely military. 3 


propria 
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n 


renders or rent ſervice; and to promete che welfare of their i 


the antient fimplicity of feuc 


s and an inroad being once made 


upon their conſtitution, it ſubjected them, in a courſe of time, 


to great." varieties and innovations. Feuds came to be bought and 
is were made from the old fundamental rules of 


Hence theſe tenutes began now to be divided into feode 
er impropris proper and improper feuds; under the formauiof 


which divifiens were comprehended ſuch, and ſuch only, ef which 
lat of improper or derivative 


we have before: ſpoken: 7 and under 
feuds were comprized all ſuch as do not fall within the other de- 


ſcription :! ſuchʒ for inſtance, as were originally bartered and ſold # 
baſe or leſs 


to the feudatory for a price; ſuch as were held upo 
honoutable ſervices,” or upon a rent, in lieu of military ſervice 
ſuch as were in themſelves alienable, without mutual licenſe; 
and ſuch as miglit deſcend indifferently either to males br females. 
But, where a difference was not expreſſed in the creation] ſuch 
new - created feuds did in all other 1 len, the n nature © of an 
A genuine, and proper „„ ne at; To 


=: BUT as ſoon as the feodal thftera's came ito be conſidered in the 
vghe of a civil eſtabliſhment, rather than as a military plan, the 


ingenuity of the ſame ages, which perplexed all theology with 
the ſubtilty of ſcholaſtic diſquiſitions, and bewildered philoſophy 
in the mazes of metaphyſical jargon,” began alſo to exert it's in- 


fluence on this copioub and fruitful ſubject: in purſuance of which, 
the moſt refined and oppreſſive conſequences were drawn from 
| what originally was a plan of ſimplicity and liberty, equally be- 
neficial to both lord and tenant, and prudently calculated for their 
mutual protection and defence. From this one foundation, in 


different countries of Europe, very different ſuperſtructures have 


been raiſed: what effect it has produced on the landed property 7 


of England will appear in the following chapters. 
n Os. 20, | NM. | 
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1 WEED o to” 


N this * ae we ſhall take a ſhort view np, | the a antient tenures 
of our Engliſh eſtates, or the manner in which lands, tene- 
nents, and hereditaments might have been holden ;. as the ſame 
Rood in force, till the middle of the laſt century. In which we 
ſhall eaſily perceive, that all the particularitics, all: the ſeeming 
and real hardſhips,. that attended thoſe tenures, were to be ac- 
counted my upon foodsl 33 and þ no other ; ; Ls 1 80 of, 
| "SF Patt ene Wd FFT 74 | 
1 3 al 7 44 real 1 of this K kin agdom is by the po- 
* of our laws ſuppoſed to be granted by, dependent upon, and 
Bolden of ſome ſuperior or lord, by and in conſideration of certain 
ſervices to be rendered to the lord by the tenant or poſſeſſor of 
this. property. The thing holden is therefore ſtiled a tenement, 
the poſſeſſors thereof tenants, and the manner of their poſſeſſion 
a Zenure. Thus all the land in the kingdom is ſuppoſed to be 
holden, mediately or immediately, of the king; who is ſtiled 
the lord paramount, or above all. Such tenants as held under the 
king immediately, when they granted out portions, of their lands 
to inferior perſons, became alſo lords with reſpect to thoſe 7 
rior perſons, as they were ſtill tenants with reſpect to the king; 
and, thus ere of a middle nature, were called meſne, or 
middle, lords. So that if the king granted a manor to A, and 
he 9 5 a portion of the land to B, now B was faid to hold 
ald | — © £3" 5 of 
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JJ Col en 
—_— of A, and A of the king; or, in other words, B held hie 

= e immediately of A, but mediately of the king. The a ae 
VVV fore was tiled lord paramount ; A was both tenant and lord, or 
=_ Is ras a meſne lord; and B was called tenant paravail, or the loweſt 
tenant; being he who of the 
y __ | 1 land. a 10 this Frey are all the lands of the kingdom holden, 
__ hie are > hands of ſubjects: for, according to ſir Edward 
4 N e oke „ in the law of England we have not properly allodium ; 
= CREE, Which, we have ſeen, is the name by which the feudiſts abrc road 
SY ſuch e of the ſubject, as are not hol 
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1 5 
> 


V ſuperior.. So that at the firſt, glance we may obſerve, the: our 
Wi: 1 lande are e either A feuds, or eee very f in | N be the 


i 


| of his crown and dignity, were-called his tenants in 
chief; which was the moſt honourable 
the ſame time ſubjected the tenants to *** and more burthen- 
ſome ſervices, than inferior 'tenures did. 
through all the different ern, of tenure 3 of which 1 now pro- 
0 7 ee Sive an et. f 15 ee n TON MAG. 
* Tuzxxz ſeem to. have ſubſiſted among dur anceſtors four 
principal ſpecies of lay tenures, to which all others may be re- 
| duced : the grand criteria of which were'the n We (e ſe- 
1 veral feryices or renders, that were due to 
if | Free or bafe ſervices ; in reſpeR of their quantity and the time of 
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exacting them, were either certain or uncertain. Free ſervices were 
ſuch as were not neee of a ſoldier, ora free- 
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dane 2995. imperial cities, ©&6 which hald direcuy 
„ aradnr | from che emperor, are called the immediate 

© pag: 47. Nen ſtates af the empire; all other landholders 
"A 1 | In che Germanic conſtitution, the elec- being denominated mediate opes. Mod. Un. 
tots, dhe dihape, the ſecular princes, he Hit. alii, 6, + 


wes is 
— on 


. - —— — — — — a SEED — - K — | pages. raw > — 
— INS» rn —— noni —ĩ——ĩů ore ITS; = — r 
6 — e a A n Led 3 —— 
Cremer _ : *. 2 . — — 
a 2 2 


. 


- 


* * 
, 
1 4 5 FP ; 1 ” 4 : * f 3 4 ER. 


i 


—— — 


—— 
— — 


. GE ora te lt on 


j U 
4 
1 Y . 5 
1 * - 
* 
* 
ph 
$0178 * 
11 
1 
188 
441 
A = 
11104 
14 
1 id 
FAM * 
uy 
104 
1 
1 
; — = 
* 


be 
* 
„ 
4 

ol 

1 


* 


7 * * 
$5 ah (ES 


erform nn 
a fam of moneh, and the like. "Baſe ſervices were ſuch as were 


it only for peaſants, or perſons of a ſervile rank; as to plough 5 


mern 1. to make tie Hedges, to carry out his dung, or 
ents. The certain ſervices, whether free or 
wer Aunted in quantity, and could not be 

any pretence; as, to pay a ſtated annual rent, or to 

gh ſuch fed fo hee days The uncertain depended upon 


xcies: as, to do military ſervice i in perſon, -or 


leſſment in lieu of it, when called upon; or to wind a 
horn whenever the Scots invaded the realm; which are free ſer- 
vices : or to do whatever the lord ould en u l Wann is a 
baſe c or villein 9 , ONE ap] 


83 ws bination of thats reer hiſs ariſen 
the four kinds of lay tenure which ſubſiſted in England, till the 
middle of the laſt century; and three of which ſubſiſt to this 
- Of theſe Bracton (who wrote under Henry the third) ſeems 
t give the cleareſt and moſt eompendious account, of any author 
antient or modern*; of which the following is the outline or 
ahſtract . Tenements are of two kinds, frank-tenement, and 
u % willenage. And, of frank-tenements, ſome are held freely in 
* conſideration of homage and knight-ſervice others in free-ſocage 
with the ſervice of fealty only.” And again , of villenages | 
s ſome are pure, and others privileged. He that holds in pure 
 4«-villenage ſhall do whatſoever is commanded him, and always be 
„bound to an uncertain ſerviee. The other kind of villenage is 
< called villein-ſocage; and theſe villein- ſocmen do villein ſervices, 
but ſuch as are certain and determined.” Of which the fenſe 
ſeems to be as follows : firſt, where the ſervice was free, but 
uncortain, as Oy ſervice en Hotnage; that tenure was called 


Lara. PR” Y 25 Ly Sialun. 2yi tens is gory. l vie cle 
* Tenenentorum aligd Bbgrum, ald ville- queguid ei praereptum fuerit, et ſemper tenebi- 


 Sagium. lem, hiberorum aliud tenetur libere tur ad incerta. - Aliad genus villenagii dicitur 
pro homagio et ſervitio militari ; aliud i in libero villanum ſocagium; et hujuſmogi villani- ſoc- 
focagio cum fidelitate tantum. F. 1. ' manni — villana faciunt ſervitia, ſed certa et 
— — aliud Purum, aliud privile- determinata. F. 5. 
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pure villenage: Laſtly, where the ſer 


; being entirely military, and the genuine effect of the TGA 
bliſhment in England. To make a tenure 
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| der Pro ny N ada Was * free, but alſo 


as by fealty, only, by rent and fealty; c, that te ure Was 


iberum ſocagium, or free ſocage! Theſe Were the only: fte hold 
ings or tenements; the others were villenous or ſervile: agg t I 
ly, where the ſervice was baſe in it's nature, and uncertain, as ant 55 
time and quantity, tke tenure was pur 


um villenagium, abſolute or 
| ice was baſe in it's nature, 


but reduced to a certainty, this was ſtill villenage, þ ut-diitin ; 
guiſhed from the other by the name of privileged-villenay 7 
lenagium privilegiatum ; or it might be ſtill called — am 
the certainty of it's ſervices) but degraded by their bajensſs into 


the inferior title of wennn Hecagium, rien Aut 


„ a ac d n e ene e 1 


ſpecies of tenure, was that by knight-ſervice, called in Latin Yor : 
vitium militare, and in law-French- chivalry, or Anu de chiua 


anſwering to the Jef d haubert of the Normans", which name 
is expreſlly given it by the mirrour. This differed in very fer 
points, as we ſhall preſently. ſee, ftom a pure and proper feud, 


determinate, quantity of land was ras atk pens of was 1 = 
Knight s fee, feodum militare; the value of which, not only in 


the reign of Edward II", but alſo of Henry 1I', and therefore 
probably at it's original in the reign of the conqueror, was.ſtated 


at 20 J. per annum; and a certain number of theſe knight's fees 


were requiſite to make up a barony. And he who held this pro- 


portion of land (or a whole fee) by knight - ſervice, was bound to 


attend his lord to the wars for forty days in every year, if called 
upon: which attendance was his reditus or return, his rent or 
ſervice, for the land he claimed to hold. If he held only half a 


knight s fee, he was only bound to attend twenty days, and ſo 


in proportion . And there i is reaſon to apprehend, that this Ker 


3 Spelm. Glo. 219. | "4M Glanvil. L gs . 4. 

1c. 2. . 27. PETS IS wh anno} 2 

Stat. a milit. 1 Edw. II. Co. Lit. 69. — vice 
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reg ar be keen aps 
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1 end}: it was granted by words of pure donation, 
ded: er eng b.; Was transferred by inveſtiture or delivering Core 
poral poſſeſſion” of the land, uſually called livery of ſeifin ; arid 
Was eee homage and fealty.” It alſo drew after it theſe 
{ven fruits and conſequences,” as inſeparably incident to the te- 
nure in chiralry 5 viz; aids, relief, primer feifin, wärdſhip, mar- 
riage, fines for alienation, and eſcheat: all Which 1 malt mal 
. re e _ ten to 5 of feodal original. * 
r 40 F 74 5 5 $43 ; n „ | 
1 Alps were originally mere YNGGtcbces crab by" the te- 
nant to his lord, in times of difficulty and diftreſs *; but in pro- 
ceſs of time they grew to be conſidered as a matter of right, and 
not of diſeretion. Theſe aids were ptincipally three: firſt, to 
ranſom the lord's perſon, if taken priſoner; a neceſſary conſe- 
quence of the feodal attachment and fidelity ; inſomuch that the 
neglect of doing it, whenever it was in the vaſal's power, was, 
by the ſtrict rigour of the feodal law, an abſolute forfeiture of his 
eſtate v. Secondly, to make the lord's eldeſt ſon a knight; a mat- 
ter that was formerly attended with great ceremony, pomp, and 
expenſe. This aid could not be demanded till the heir was fifteen 
years old, or capable of bearing arms : the intention of it be- 
ing to breed up the eldeſt ſon, and heir apparent of the ſeignory, 
to deeds of arms and chivalry, for the better defence of the na- 
tion. Thirdly, to marry the lord's eldeſt daughter, by giving her 
a ſuitable portion: for daughters portions were in thoſe days 
bene er 3 few lords Ong able to ſave much out of their 
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2 Co. Litt. 9. SEAT, gt 9.  PNENATES mer e Bracton . 2. "Ir, 1. 
Auxilia Sine & 4 n et non 1 jure, — 6. 16. f. 8. : 
cum 1 8 88 ex gratia NN a+ non , „ Fend, J. 2. f 24. 
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- this, or 4 othe 
to theſe aids no rank or — wa 
even the monaſteries, till the time of their 
buted to the: knighting of their founder 
dheir lands were holden) and the marriage of bis female defeetds 
ants", And one cannot but obſerve, in this particu e great 
reſemblance which the lord and vaſal of the fool — bored 
the patron and client of the Roman republic; between whom 
alſo there ſubſiſted a mutual fealty, ot engagement of defence 
and protection: With regard to the matter of aids there were 
three which were uſually raiſed by the client; via. to marry the 
patron's daughter 6 N * FRO ; and to Vera 1 A pur 
ede Wen + 299 oh ee e ny e 


42 FR "= tr 5505 . 4 7 IR More 
vs ; 0 ; 


| Bur beſides . antient 1 feodal 1 e lord 
by 4 exacted more and more; 28, fids TED thelord's | 
| debts, (probably in imitation of the * 0 F 
him to pay aids or reliefs to his ſuper 
indeed the king's tenants in capite were, Orgs the! 800 of 
their tenure, excuſed, as they held immediately of tlie king who 
had no ſuperior. To prevent this abuſe, king John's magna curta* 
ordained, that no aids be taken by the king without conſent « 
parliament, nor in any wiſe by inferior lords, ſave only che three 
antient ones above - mentioned. But this proviſion was omitted in 
Henry III's charter, and the ſame opprefiions were continued till 
the 25 Edw. I; when the ſtatute called confirmatio chartarum was 
enaGied which in this reſpect revived king John's chatter; by 
ordaining that none but the antient aids ſhould be taken. But 
though the . of aids was thus reſtrained, Jr: the mOny 
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r Philipe s life of Pole. I. 223. | folutionem dll a erogarent ; ; &f 
5 Erat autem haec inter utroſque VEE 40 boſtibus in bello captos redimerent. Faul. 
viciſſitudo, — ut clientes ad collocandas ſenats- ATR de ſenatu Romano. c. 1. 
rum filias de * conferrent; in aeris alieni 4% cap. 12. 15. 


of 


reaſo able 5 6 — n dran 14 the . of — 4 
in capite ſhould be ſettled by parliament . But they were never 
completely aſcertained and adjuſted till the ſtatute Weſtm. 1 
3 Edw. I. c. 36. which fixed the aids of inferior lords at twenty 
chillings. or the ſuppoſed twentieth part of every knight's fee, 
for making the eldeſt ſon a knight, or marrying the eldeſt daugh-. 
ter; and the ſame was done with regard to the king's tenants in 
capite hy ſtatute 25 Edw. III. c. 11. The other aid, for ranſom 
of the lord's perſon, being not in it's nature a er of __ cer- 
Ureter was Khorefiies onda aſcortained, + . ; N 

6. 11 IEF, ne was e mentioned. as inbldent's to 
every feodal tenure, by way of fine or poſition with the lord 
for taking up the eſtate, which was lapſed or fallen in by the 

death of the laſt tenant. But, though reliefs had theif original | 
while feuds were only life-eſtates, yet they continued after feuds 
became hereditary ;- and were therefore looked upon, very jultly, 
2s one of the greateſt grievances of tenure: eſpecially when, at 
the firſt, they were merely arbitrary and at the will of the lord ; 
fo that, if be pleaſed to demand an exorbitant relief, it was in 
effect to diſinherit the heir. The Engliſh ill brooked this con- 
ſequence of their new adopted policy; and therefore William the 
conqueror by his laws? aſcertained the relief, by directing (in imi- 
tation of he Daniſh heriots) that a certain quantity. of arms and 
habiliments of war-ſhould be paid by the earls, barons, and va- 
vaſours reſpectively; and, if the latter had no arms, they ſhould 
pay 1008. William Rufus broke through this compoſition, and 
again demanded arbitrary uncertain reliefs, as due by the feodal 
| laws; thereby in effect obliging every heir to new-purchaſe or 
redeem his land ?: but his brother Henry I. by the charter before- 
mantioned. d his father $ law ; and ordained, that the relief 
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ga 27 Soy H. called 5 "fie po gf arms, it was e = 60 ** | 


__ at thereby, became impracticable to pay theſe, acknowlege- | 


pig we find it COLE _— eſtabliſhed *. But it muſt be remembered, 8 
that this relief was only then payable, if the he ir at the death of 


lands, if they were in immediate poſſeſſion; and 
profits, if the lands were in reverſion expectant on an eſtate for 
life . This ſeems to be little more than an ee relief: but 
grounded upon this feodal reaſon; that, by the antient law of 


to enter and receive 0. whole anal of the lunch till U 7 


1's armour ſhould:deſcend to his heir, for defence of the — 


8s in arms. according to.the laws of the conqueror, the c 6Wwt. 
iverſally accepted of 19005. for every knights fee i 


Wr had a ell age f n= and S90n4y Fears... 
| 74 W ft Kt BLOG 


** 3 7 165 was &. ae pu gee oaks. Aden to. the 1 


king s tenants in capite, and not to thoſe who held of inferior or 


meine dercn. It was a right which the king had, when any. of 
t in capite died ſeiſed of a knight s fee, to receive of the 
heir pany he were of full age) one whole year's dea ofits of the 

alf a year's 


feuds, immediately upon a death of a vaſal the ſuperior was in- 


EN way of 
Protection againſt intruders, till the heir En to claim it, and 
receive inveſtiture: and, for the time the lord ſo held it, he was 


entitled, to, take the profits ; and, unleſs the heir claimed within a 


year and day, it was by the ſtrict law a forfeiture *. This practice 


bewever ſeems not to have long obtained in England, if ever, 
with, regard to tenures under inferior lords; but, as to the king's 


tenures in capite, this prime ſeiſina was expreſſly declared, under 


Hen; in and Edward II, to belong to the king by prerogative, 
on to other lords. And the king was intitled 


* was 


; 


2 4 3 non redimet terram pp ri P t 5 7 . 9. c. i Lit. 8. 112. 


* faciebat tempore fratris nei, fed legitimg et Co. Litt. 77. 


Lula relevatione relanabit eam.” (Text, * Feud. l. 2. l. 4. 
Keoffens. cap. 34.) e Stat, Marlbr. c. 16. 17 Edv. Ii. e. 3. 


-ommonly- within 4 Sod: Lind anhin 
t, therefore the king uſed to take at 

firſt 2 that is to ſay, one year's profits of the 
Wer this afterwards: gave a handle to the popes, who 
— to be feodal lords of the church, to claim in like man- 
ner from every clergyman in 
"0p bares 


wo _ of nies or firſt fruits. er ert 


but if he was under the age of twenty one, being a male, 
or fourteen, beiag a female s, — lord was intitled to the ward- 
ſhip of the heir, and was called the guardian in chivalry. This 
—_— — in having the cuſtody of the body and lands 
| twenty one in males, and Hxteen in females, For the lu ſup- 
| poſed the heir-male unable to perform knight-ſervice till twenty 
one; but as for the female, ee ſuppoſed capable at fourteen 
to marry, and then her huſband might n the ſervice.  'Fhe 


lord therefore had no wardſhip, if at the death of the anceftor 


the heir-male was of the full age of twenty one, or the heir- 


by virtue of the ſtatute of Weſtm. 1. 3 Edw. I. c. 22. the two 


additional years being given-by the Unc "ous no ax reaſon 


"08 en omg ade; cons the lord®, To-2ow 656 


| ä ſo long as they were 
uobitaery a temporary, or for life only; yet, when they became 
hereditary, and did conſequently often deſcend upon infants, who 
by reaſon of their age could neither perform nor ſtipulate for the 
ſervices of the feud, does not ſeem upon feodal principles to have 
been unreaſonable, For the wardſhip of the land, or cuſtody of 
the feud; was retained by the lord, that he 
profits thereof provide a 2 * to ſupply the infant $ ehre, 


- F# Staundf. Prerog. 12. h Thid. 


itt. 5. 103. _ mr till 


| N G's. cd 


England eee 


5 ned en nee ee if 9 was of ful 


ut any account of the profits, ll the age of 


female of fourteen : yet; if ſhe was then under fourteen, and 
| the. lord-Gnce had her in ward, he might keep her ſo till fixteen, 


WL INES TS Toba 


might out of the 


- 
— 


charter of Henry 


| k and the chile 
| mw” his noble eee mr continue _— 5 "hy: 


or ouſterlemain* ; that is, the delivery of their lands 


for actual ſervice, en not be th 


| ſhould withhold the ſtipend, ſo long as the ſervice was fpehben 
Though undoubtedly to our Engliſh anceſto 
pendiary donation was a mere f 


ch d- 


; where 
abundance of hardſhip 5 and. accordingly it'was. * by . 
before mentioned, which took this cuſtody 
from the lord, and ordained that the cuſtody, both of the land 
ren, ſhould belong to the widow or next wah — 


Tus arab of che body was Se of the ward- 


ſhip of the land ; for he who enjoyed the infant's 


Propereſt perſon to educate and maintain him in his infancy : and 
alſo, in a political view, 0 gi 


e lord was moſt concerned s 
tenant a ſuitable education, in order to qualify him the better to 


perform aw vices win: in his re pen we” was par hit 
| reiner f | 


* 


7 | IRE TS hn ate 20) 


War N che hind: heir arrived. to > the age ef deesty v one, or 
the heir-female to that of fixtcen, they might ſue out their livery | 
out of their 
guardian's hands. For this they were obliged to pay a fine, 


namely, half a year's profits of the land; though this ſeems ex- 


preſſly contrary to magna carta. However, in conſideration of 


their lands having been ſo long in ward, they were excuſed all 
reliefs, and the king's tenants alſo all primer ſeiſins . In order 
to aſcertain the profits that aroſe to the crown by theſe fruits of 
tenure, and to grant the heir his livery, the itinerant juſtices, or 

juſtices in eyre, had it formerly in charge to make inquiſition 
concerning them by a jury of the county , commonly called an 


inquifitio poſt mortem; which was :nftitated to enquire (at the 


death of any man of fortune) the value of his tl the tenure 


f I Co. Lit. 77. n 1 co. Litt. 77. 5 
9 Hen. II. c. 3. | =» Hoveden, ſub Ris. I. 


by 


. 3 33 n r * G K 11 6 
0 and who, and of what age, nis heir 
y to aſcertain * celief and value of the primer ſeiſin, 
hip and livery accruing to the king thereupon. A 
| of proceeding that came in proceſs of time to be greatly 
| abuſed, „ H at 7 an intolerable grievance; it being one of 
ipal accuſations agai inſt Empfon and Dudley, the wicked 
ines of Henry VII, that by colour of falſe inquiſitions they 
o mpe e eee 3 to ue out 5 from the crown, who 
tenants'thereunto®. And, afterwards, a court 
ectec . for er. __ * nen en- 


Wu n * War this © came of full age, ee . hetd BH 
Kaige fee, he was to receive the order of knighthood, and was 
compellable to take it upon him, or elſe pay a fine to the king. 
For, in thoſe heroical times, no perſon was qualified for deeds of 
arms and chivalry who had not received this order, which was 
conferred with much preparation and ſolemnity. We may plainly 
diſcover the n of a ſimilar cuſtom in what Tacitus relates 
of the Germans, who in order to qualify their young men to 
bear arms, preſented livers fn a full aſſembly with a ſhield- and 
lance; which ceremony, as was formerly hinted®, is ſuppoſed to 
bhbaye been the original of the feodal knighthood . This prero- 
gative, of compelling the vaſals to be knighted, or to pay a fine, 
was expreſſly ate une in parliament, by the ſtatute de militibus, 
1 Edw. II; was exerted as an expedient of raifing money by 
many of our beſt princes, particularly by Edward VI and queen 
Elizabeth; but yet was the occaſion of heavy murmurs when 
exerted: by Charles I: among whoſe many misfortunes it was, 
that neither himſelf nor his people ſeemed able to diſtinguiſh' be- 


tween. w enen nn and the _— nl of e era 
jo * t. «x 84 * "Yu 1 ven ornant. Har nay in 8 be 
Stat. 32 Hen. VII. c. 46. | ſprinus juventae bonos: ante hoc domus pars 

y Vol. I. pag. 392. V videntur; mox reipublicae.” De mor. Germ. 


4 4% // ipſo concilio vel principum aliqnis „cap. 13. 
« vel pater, vel propinguus, ſcuto frameaque 


However, 
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Fran, as contrediſtinguiſhed from matrimonium ) which it it's fe 
valry had of diſpoling of his) infant in matrimon 
"= the infant was in ward, the wth had the power of ten- 
ering him or her a ſuitable match, without &;arazement, or 
2 gr which if the infants refuſed, they forfeited the value 
of the marriage, . valorem maritagu, to their guardian; that i * 
ſo much as a jury would aſſeſs, or any one would bond de gi 
ee Shardian for ſuch an — Ext ee if the infants — 
| 2 the ing — chi a This W fs 
8 . have deen one of the nr of our antient "teniures. | 
he ene and cantroll of the ward's warriage, eſpecially of his 
becauſe of their tender years, d e e 
ſuch 3 egy ms intermarrying with the lord's enemy. But 
no tolerable pretence could be atigned why the lord toute have 
the ſale, or value, of the marriage. Nor indeed is this claim 
of ſtrictly feodal original; the moſt probable account of it ſeem- 
ing eo ba this : that by the cuſtom of Normandy the lord's con- 
y to > the: A of his female wards; which 
together with the reſt of the Nor- 
man ed ob — A it is likely that the lords uſually took 
money for ſuch their conſent, ſince in the often- cited charter of 
Henry the firſt, he engages for the future to take nothing for his 
conſent; which alſo he ene in general to give, provided ſuch 


* Litt. $. 110. 13 '© Bract. J. 2. . 27, F. 6, 
Stat. Mert. c. 6. Co. Lit. 82: » Gr, Cuſt, 5 5. 
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trary une q pro by ki — bent Yom | 
ter, — heirs ſhould be married without diſparagement, the 
of kir having previous notice of the cohtra@*;" 'or, as: 4 
xpreſſed — draught of that charter, ira maritent 


2 But © M „ in behalf of the relations were omitted | 
in _ peanuts Henry III; wherein“ n ſtands merel 
5 —— heirs female, as Were are no — this 
to be found of the lord's clainting the marriage of heirs male; 
and as Glanvil* expreſſly confines it to heirs female. But the king 
and his great lords thenceforward took: a handle from the ambi- 
guity of this expreſſion to claim them both, five ft maſeulus froe 


foemina, as Bracton more than onee exprefſes'it*; and alſd, as 


nothing but diſparagement was reſtraĩned by magna carta, they 


thought themſelves at liberty to make all other advantages that 
they could. And afterwards this right, of ſelling the ward in 
marriage or elſe receiving the price or value of it, was expreſſiy 
declared by the ſtatute of Merton; which is the firſt direct men- 
tion * it chat have e in our n or in any other hw. 


6. enen ene er; onſequer af ebidind by Wache 
ue was that of fines due to the lord for every alienation, when- 
ever the tenant had occaſion to-make over his land to another. 
This. depended on the nature of the feodal connexion; it not 
being reaſonable nor allowed, as we have before ſeen, that a feu- 
datory ſhould- transfer his lord's gift to another, and ſubſtitute 
a new tenant to do the ſervice in his own ſtead, without the con- 
bent of che lord: and, as Ar wenn Se en was conſidered AS | 
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n 7 6 bas 100 boneld 14. c. a ridge - 
y cap. 3. ibid. 5 | © Wright. 97. 1 
2 cop. 6. 2 4 20Hem IH. c. 6. 


. 9. c. 9. & 12. & 1.9 4 4 
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on pry renovation of. his paternal. 
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: much u more e feaſonable that a ſtranger ſhould make the 58 a- 
1 | knowlegement on his admiſſion to a newly e ad. þ heh: 
» us in England, theſe fines ſeem. only to have been exacted from 
| king's tenants in capite, who were never able to aliens with ; 
out. a licence: but, as to common perſon bs they, were at liberty, 
by magna carta and the ſtatute of quia, emprores*, (if not earlier) | 
to aliene 2 of their eſtate, to be holden of the ſame lord, 
as they themſelves held it of before. But the king's tenants. 
capite, not being ineluded under the general words of: theſe ſta — 
tutes, could not aliene without a licence 2 for if they did, it — 
in antient ſtrictneſs an abſolute forfeiture of the land *; though 
ſome have imagined otherwiſe. But this ſeverity was m EE 


by the ſtatute 1 Edw. III. c. 12., which ordained; that in ſuch 
caſe the lands ſhould not be forfeited, but a reaſonable fine be 
paid to the king. Upon which ſtatute it was ſettled, that one 
third of the wer = ſhould be paid for a licence of aliena- 
tion; date if the tenant 1 to aliene without a eee a 
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as 


- Taz * laſt K e of Fri meg in e was Seher s. 
web is the determination of the tenure, or diflolution of the 
mutual bond. between the lord and tenant, from the extinction of 
the blood of the latter by either natural or civil means: if he 
died without heirs of his blood, or if his blood was — 
and ſtained by commiſſion of treaſon or felony; whereby every in 
heritable quality was intirely blotted out and aboliſhed. In fuch 
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ſcheated, or fell back, to che lord of the fee; 
lat i tenure was determined by breach of the original 

oon ion, expreſied or implied in the feodal donation. In the 
on. — there were no heirs ſubſiſting of the blood of the firſt 

fendatory or purchaſer, to which heirs alone the grant of the 
feud extended: in the other, the tenant, by perpetrating an 
atrocious crime, ſhewed that he was no longer to be truſted as a 

vaſal, having forgotten his duty as a ſubject; ; and therefore for- 
 feited his fend; which he held under the implied condition that 
e ſhould not be a traitor or a felon. The conſequence of which 
in both caſes was, that the mY . m ermined, + OS back 
eee, 35 W vi 


en 1 were the da 8 fruits, and conſequences a 
of the tenure by knight-ſervice: a tenure, by which the greateſt 
part of the lands in this kingdom were holden, and that princi- 
pally. of the king in capite, till the middle of the laſt century ;. 
and which was created, as fir Edward Coke expreſlly teſtifies”, 
for a military purpoſe; viz. for defence of the realm by the 
king's own principal ſubjects, which was judged to be much bet- 
ter than to truſt to hirelings or foreigners. The deſcription here 
given is that of knight · ſervice proper; which was to attend the 
king in his wars. There were alſo ſome other ſpecies of knight - 
ſervice; ſo called, though improperly, becauſe the ſervice or 
render was of a free and honourable nature, and equally uncer- 
tain as to the time of rendering as that of knight-ſervice proper, 
and becauſe they were attended with fimilar fruits and conſe- 
quences. Such was the tenure by grand ſerjeanty, per magnum 
fervuitium, whereby the tenant was bound, inſtead of ſerving the 
King generally in his wars, to do ſome ſpecial honorary ſervice to 
the king in perſon; as to carry his banner, his ſword, or the like; 
or to be bis butler, champion, or other officer, at his coronation v. 
It was in moſt other ape like knight-lervice"; only he was 


i Co. Litt. 13. | | ; , Lit. F. 153. 
„„ 8:4. $6. o Thid, J. 158. 
4Inſt. 192. 
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ferries rom fin ret for a | relief on ey "Enighes fe Ay tenant 


or little 2. "Tenure by cornage, which was, to wind a horn wü 1 
the Scots or other enemies entered the land, in order to warn the 


the perſonal attendance in knight- ſervice growing troubleſome 
and inconvenient in many reſpects, the tenants found means of 


. A. 1 6+ H T 9 


by grand ſerjeanty paid one year's value of his land, were it much 


Fs 'Y 


king's ſubjects, was (UK Nene ee * the Tito! re 4 
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S1 


„Tuner ſervices, both of chivalry ag grand icky, were | 
at perſonal, and uncertain as to their quantity or duration. But, 


compounding for it; by firſt ſending others in their ſtead, and in 


proceſs of time making a pecuniary ſatisfaction to the lords in lieu 
of it. This pecuniary ſatisfaction at laſt came to be levied by aſ- 


ſeſſments, at ſo much for every knight's fee; and therefore this 
kind of tenure was called Poe ring in Latin, or ſervitmm ſcuti; 


Scutum being then a well-known denomination of money: and, 
in like manner it was called, in our Norman French, efcuage ; 3 
being indeed a pecuniary, inſtead of a military, ſervice. The 


firſt time this appears to have been taken was in the 5 Hen. II. 


on account of his expedition to Toulouſe; but it ſoon came to 
be ſo univerſal, that perſonal attendance fell quite into diſuſe. 
Hence we' find in our antient hiſtories that, from this period, 


when our kings went to war, they levied ſcutages on their te- 


nants, that is, on all the landholders of the kingdom, to defray 


their expenſes, and to hire troops: and theſe aſſeſſments, in the 


time of Henry II, ſeem to have been made arbitrarily and at the 
king's pleiſure. Which prerogative being greatly abuſed by his 
ſucceſſors, it became matter of national clamour; and king John 


was obliged to conſent, by his magna carta, that no ſcutage ſhould 


be impoſed without conſent of parliament *. But this clauſe was 
omitted i in his fon Henry III's charter; where we TOP find*, that 


— 


* 2 Inft. 23 3. N | „ Nullum ſcutagium ponatur in reguo noftro, 
F Litt. S. 158. | ni, per commune confilium 85 noſtri. cap. 1 2. 
2 id. F. 154. 1 

” Tbid. 5. 156, 75 „ FE ſcutages 


e Tuür rss. | WC 
ſeutages or eſcuage ſhould be taken as they were uſed to be taken 
in Ws N time of 'Henry II; that is, in a reaſonable and moderate 
manner. Vet afterwards by ſtatute 25 Edw. I. c. 5 & 6. and 
many ſubſequent ſtatutes it was enacted, that the king ſhould 
take no aids or: taſks but by the common aſſent of Fs realm. 
Hence it is held in our old books, that eſcuage or ſcutage could 
not be levied but by conſent of parliament”; ſuch ſcutages being 


indeed the groundwork of all OY re e, and the land- 
e fene ane ee | Fro | 

"Sew N een 8 differed 5 W þ in no- 
"thing, but as a compenſation differs from actual ſervice, knight- 
ſervice is frequently confounded with it. And thus Littleton *© 

muſt be underſtood, when he tells us, that tenant by homage, 
fealty, and eſcuage, was tenant by knight - ſervice: that is, that 
this tenure (being ſubſervient to the military policy of the nation) 
was reſpected as a tenure in chivalry*. But as the actual ſer- 
vice was uncertain, and depended upon emergences, ſo it was 
neceſſary that this pecuniary compenſation ſhould be equally un- 
certain, and depend on the aſſeſſments of the legiſlature ſuited to 
thoſe emergences. For had the eſcuage been a ſettled invariable 
ſum, payable at certain times, it had been neither more nor leſs 
than a mere pecuniary rent; and the tenure, inſtead of knight- 


ſervice, would have then been of another kind, called are ; 
of which we ſhall ſpeak in the next en, 


"Digi the i e I have only to obſerve. that by the Pio 
rating of Enight-ſervice, or perſonal military duty, into eſcuage, 
or pecuniary aſſeſſments, all the advantages (either promiſed or 
real) of the feodal conſtitution were deſtroyed, and nothing but 
the hardſhips remained. Inſtead of forming a national-militia 
compoſed of barons, knights, and gentlemen, bound by their 
intereſt, their en and their oaths, t to defend their ang and 


32 see Vol. I. pag. 140. . 3 Pro frode militari reputatur. Fler. J. 2. 
Old Ten. tit. Eſcuage. 3 e. 14. 5.7. 
* f. 103. e 120. 


Wright. 122. 1 | country, 


"WM A. N i 
country, the bee of chis ſyſtem of dender nente to no- 
dung n a wretched: means of raiſing money to pay an ar- 
my of oceaſional mercenaries. In the mean time the families of 
all our nobility and gentty groaned under the intolerable burthens, 
Which (in nstc the fiction ado ted: after the conqueſt) | RW 
were introduced and laid upon them by the ſubtlety and fineſſe 
of the Norman lawyers: For, beß fides-the ſcutages to which the 
= Fey were liable in defect of perſonal attendance, which however were 
= EL aaſſeſſed by themſelves in parliament, they might be called upon 
b- | buy the king or lord paramount for aid, whenever his eldeſt ſon 
was to be knighted, or his eldeſt daughter married; not to for- 
get the 5 of his on perſon. The heir, on the death of 
his anceſtor, if of full age, was plundered of the firſt emolumer 
ariſing from his inheritance, by way of relief and primer gen; 
and, if under age, of the whole of his eſtate during infancy. 
And then, as fir Thomas Smith” very feelingly complains, ( when 
he came to his own, after he was out of 'noard/brp, his woods 
ec decayed, houſes fallen down, ftock waſted and gone, lands let 
forth and ploughed to be barren, to make amends he was yet 
to pay half a year's profits as a fine for ſuing out his Aẽ,A) ; and 
alſo the price or value of his marriage, if he refuſed ſuch wife as 
his lord and guardian had bartered for, and impoſed upon him; 
or twice that value, if he married another woman. thi 
the untimely and expenſive honour of #n:;g/hthood, to make his 
poverty more completely ſplendid. And when by theſe deduc- 
tions his fortune was fo ſhattered and ruined, that perhaps he was 
- obliged to ſell his patrimony, he had not even'that poor privilege 
allowed him, without paying an exorbitant fine for a ans of 
4 enation. 
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A SLAVERY. ſo complicated, and ſo extenſive as this, called 
aloud for a remedy in a nation that boaſted of her freedom. Pal- 
liatives were from time to time applied by ſucceſſive acts of par- 
liament, which aſſwaged ſome temporary grievances. Till at 
length the humanity of king James I conſented © for a proper 


b Commonw. I. 3 c. 5. 5 © 4 Inſt, 202. 
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equivalent to aboliſh them allʒ though the plan then PROT not 
to effect: in like manner as he had formed a ſcheme, and began 
to put it in "execution, for removing the feodal grievance of heret- 

able juriſdictions in Scotland“, which has ſince been purſued and 
effected by the ſtatute 20 Geo. H. c, 434. King James's plan for 
exchanging our military tenures ſeems to have been nearly the 
ſame as that which has heen ſince purſued; only with this diffe- 
rence, that, by way of compenſation for the loſs which the crown 
and other lords would ſuſtain, an annual feefarm rent ſhould be 
ſettled and inſeparably annexed to the crown, and aſſured to the 
inferior lords, payable out of every knight's fee within their re- 
ſpective ſeignories. An expedient, ſeemingly much better than the 
hereditary exciſe, which was afterwards made the principal equi- 
eſſions. For at length the military tenures, 

With all their heavy appendages, were deſtroyed at one blow by 
the ſtatute 12 Car, II. c. 24: which enacts, © that the court of 
_ « wards and liveries, and all wardſhips, liveries, Trichet ſeiſins, 
and ouſterlemain values and forfeitures of marriages, by rea- 
«+ ſon. of any tenure of the king or others, be totally taken away. 
And that all fines for alienations, tenures by homage, knights- 
4 ſervice, and eſcuage, and alſo aids for marrying: ke daughter 
e. or knighting the ſon, and all tenures of the king in capite, be 
likewiſe taken away. And that all forts of tenures, held of the 
.«« king or others, be turned into free and common focage ; fave 
only tenures-3n.frankalmoign, copyholds, and the ns ſer- 
e vices (without the laviſh part) of grand ſerjeanty. A ſtatute, 
which was a greater acquiſition to the civil property of this kin g= 
dom than even magna carta itſelf : ſince that only pruned the 
luxuriances that had grown out of the military tenures, and 
thereby preſerved them in vigour; but the ſtatute of king Charles 
. extirpated the whole, and amol both root and branches. 


: 4 Palymp- of feuds, 292. = - © ing (equivalent 40 the 13 8 forvice of 
1250 By another ſtatute of the fame year E N is (Tor! ever aboliſhed i in Scotland. 
OG II. * the tenure of ub d-. 
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U. nat in it's "nad: wa and 9 1 
been to denote a tenure by any certain and determinate ſervice. 
And in this ſenſe it is by our antient writers conſtantly put in op- 
poſition to chiyalry, or knight- ſervice, where the render was pre- 
| carious and. uncertain... Thus Bracton®;-if a man holds by a rent 

in money, without any eſcuage or r * id tenementum dici 

e poteſt ſocagium: but if you add thereto any. royal ſervice, 
"os; eſcuage to: any, the ſmalleſt; amount, 6 « llud dici poterit feodum | 
&« nilitare. So too the author of Fleta; e donationibus, ſer- 
ec vitia militaria vel magnae ſerjantiae non erden, oritur no- 
t his guoddam nomen generale, quod gi ſocagium. Littleton alſo® 
defines it to be, where the tenant holds his tenement of the lord 
by any certain ſervice, in lieu of all other ſervices; ſo that they 
be not ſervices of chivalry, or eee And therefore af- 

terwards he tells us, that whatſoever is not tenure . 

tenure in ſocage: in like manner as it is defined by Finch, 
tenure to be done out of war. The ſervice muſt therefore be cer- 
tain, in erder to denominate it ſocage; as to hold by fealty and 
204. rent; or, by homage, fealty, and 20.5. rent; or, by homage 

and fealty without rent; or, by fealty and certain corporal ſer- 
vice, as ploughing the lord's land for three days; or, by fealty 
ns without «nyo other ſervice: tor: all theſe are tenures in forage” 

"Bow Geng en as was hind in the laſt 3 is aſh two ſorts: 
free-ocage, where the ſervices are not only certain, but honour- 
able; and villein-ſocage, where the ſervices, though certain, are 
of a baſer nature. Such as hold by the former tenure are called 
in Glanvil*, and other ſubſequent authors, by the name of /iberi 
ſokemanns, or tenants in e- ſocnge. Of this tegure e are firſt 


3 6. 9. 3 e L. 147. 


. 3. c. 14. f. 9. 8 5 f Litt. 5. 117, irs, 119. 
© $.117. b | 8 J. 3. c. * 15 
4 f. 118. = | 


to 


: e beer in 
to „ 40 both n u = it's ſer dee, ah the 
fruits and conſequences appertaining thereto, was always by much 

the moſt free and independent ſpecies of any. And therefore I 

cannot but aſſent to Mr hr ee e of the word; Who 

ves it from the ppellation, ee which ſignifies liberty | 
or privilege, and, being joined to a vial — 
hoage, in Latin hoeagium; Lignifying thereby. a free or priv 
tenure. This etymology ſeems to be much me 
of our common lawyers in general, . it from / „ 
old Latin word denoting (as they tell us) a plough 5 oe — n 
antient time this ſocage tenure conſiſted in — elſe but ſer- 
vices of huſbandry, which the tenant was — to his lord, 5 
as to plough, ſow, or reap for him; but that, in proce 
this ſervice. was changed into an annual rent by conſent. of 
parties, and that, in memory ol e otiginal, it til rdtaing the 
name of ſocage or plough-ſervice*, - But this by no means agrees 
with what Littleton himſelf tells ant that to hold by fealty only, 
without paying any rent, is tenure in ſocage; for here is plainly 
no commutation for plough - ſervice. Beſides, even ſervioes, con- | 
feſſedly of a military nature and original, (as eſeuage ieſolf, Which 
wdhile it remained uncertain was equivalent to knight - ſerviee) the 
inſtant they were reduced to a certainty changed both their name 
and nature, and were called ſocage *. It was the certainty there- 
fore that denominated it a ſocage tenure ; and nothing ſure could 
be a greater liberty or privilege, than to have the ſervice aſcer= 
tained, and not left to the arbitrary calls of the lord, as in the te- 
nures of chivalry. Wherefore alſo Britton, who deſcribes ſocage 
tenure under the name of fraunke ferme“, tells us, that they are 

« lands and tenements, whereof the nature ef the fee is changed 

ee by feoffment out f chivalry for certain yearly ſervices, and in 
e reſpect We e homage, ward, marriage, nor relief can 

« be demanded. Which — us alſo to another A. 


h Gavelk. 138. „ Tb ws; ' & Litt. f. 119. 

i In like manner Skene in his expoſition 1 C. 118. 
of the Scots? law, title /ocage, tells us that m Litt. $. 98. 120. 
it is ane kind of holding of lands, quhen . 66. | | \ 
6c cay man 1s infeft JPY” Sc. Zh | e that, 
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ares were of Tuch baſe and ſervile original," it 
_ ©nants of thet ow enjoyed; Þ highly ſuperior to thoſe of the 
— you chivalry, that it was thought, in the reigns of both 
"Om arc 41 and — II, a point of the utmoſt importance and 
tt reduce the tenure by knight-ſervice to 

ef me 'or tenure by — wh We may therefore, I think, 
onelude in favour of Somner's etymology, and the hiberal | 

extraction of the tenure in free ſcape, jm the 2 47 even 
of Litern nen e OT | 
ther to 555 Wel meaning of tis wor,” it feems 
probable that the ſocage tenures were the relics of Saxon liberty; 
retained by ſuch perſons, as had neither forfeited them to the 
king, nor been obliged to exchange their tenure for the more 
honourable, as it was called, but at the ſame time more hurthen- 
ſome, tenure of knight-ſervice. This is peculiarly remarkable in 
the tenure Which prevails in Kent, called gavelkind, which is 
generally acknowleged to be a ſpecies of ſocage tenure o; the pre- 
ſervation whereof inviolate from the innovations of the Norman 
conqueror is a fact univerſally known. And thoſe who thus pre- 
Wer 5 r Abertzes were * to 3 in 71 and common Ir oe 


„e therefore whe O criterion and diſtinguiſhing mark of 
this ſpecies of tenure are the having it's renders or ſervices aſcer- 
tained, it will include under it all other methods of holding free 

lands by certain and invariable rents and duties: and; in 1 8 857 
w_ _ ere tenure in e þ and gavelting.” 


WIxH may wem bir har by the ſtatute 12 Car. II. Sund ſer- 
jeanty is not itſelf totally aboliſhed, but only the laviſh appen- 
dages belonging to it; for the honorary ſervices (ſuch as carrying 

the king's ſword or banner, officiating as his butler, carver, &c, 
at the coronation) are {till reſerved. Now petit ſerjeanty bears a 
great reſemblance to grand ſerjeanty; for as the one is a perſonal 


|  .; SW aght, 218; | Wc 
Vol. II. 7 „* ſervice, 


75. Nr 
| is, a rent or n Dot 


Aries 10 this: of : 


N A purpose relative to the king s. perſon... Petit Pa ems 18 define 
= x by Littleton?, conſiſts in holding lands of the king by the ſervie 
f of rendering to him annually ſome ſmall implement of war, a8 4 
5 ; bow, a ſword; a lance, an arrow, or the like. This, he ſays d. is y 
I but ſocage in effect; for it is no perſonal ſerviee, but a certain 
I rent: and, we may add, it is clearly no predial ſervice, or er- 
Fl vice of theplough, butt in all reſpects lberum et commune. ſocagium: 
Y only, being held of the king, it-is-by way ee eminence dignified . 
F | with the title of Par vum ſervitium regis, or petit ſerjeanty. And 
— . magna carta reſpects it in this light, when it enacts , chat u no. 
=_ 5 Wardſhip of the lands or body fhall be c ined d by ek ing in 
8 vp of. ©, tenure Wy tit date Fg e e 91 Wind 
14} DA i . 17 70 75 0 e owed 8 
i M e in Fin 76:leried by Clamil- and is-exp preſily : 
#388 ſaid by Littleton*, to be but tenure in ſocage-: and it is where 
5 the king or other perſon is lord of an antient borough, i in which 
10 the tenements are held by a rent certain. It is indeed | only a 
1 Ekind of town ſocage; as common 1 ſocage, by which other lands are 
0 holden, is uſually of a rural nature. A borough, as we have for- 
„ merly ſeen, is diſtinguiſhed from other towns by the right of 
. ſending members to parliament; and, where the right of electic 
i. wal is by burgage tenure, that alone is a proof of the antiquity. of : 
* the 'borough. Tenure in burgage therefore, or burgage tenure, 
1.0 is where houſes, or lands which were formerly the ſcite of houſes, 
. in an antient borough, are held of ſome lord in common ſocage, 
by 1 by a certain eſtabliſhed rent. And theſe ſeem to have withſtood 
* the ſhock of the Norman eneroachments principally on aceount 
„ of their inſignificancy, which made it not worth while to com- 
4 pel them to an alteration of tenure; as an hundred of them put 
[ll together would ſcarce have amounted'to a knight's fee. Beſides, 
"""l the owners of them, being chiefly artificers and perſons. en ned 
. in trade, could not with oy wine e be ** on 80 a 
F 4 » . 159. FA , Bb. 7. cap. 3. 
1 0 „„ ad 263. een 
„ 7 cap. 27. : ͤ 
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al "we have agein an inſtance, where a tenure is et in iy 
ſocage, and yet could not poſſibly ever have been held by plough-_ 
fino the tenants muſt have been citizens or burghers, 
ſituation frequently a walled town, the tenement a fingle 
hc; ſo" that none of the owners was probably maſter of a 
plough, or was able to uſe one, if he had it. The free ſocage 
therefore, in which theſe tenements are held, ſeems to be plainly 
a remnant of Saxon liberty; which may alſo account for the great 
variety of cuſtoms, affecting many of theſe tenements ſo held in an- 
tient burgage: the principal and moſt remarkable of which is that 
called Borougbᷣ- Engliſd, ſo named in contradiſtinction as it were to 
the Norman cuſtoms, and which is taken notice of by Glanyil v, 
and by Littleton*; vis. that the youngeſt ſon, and not the eldeſt, . 
ſucceeds to the burgage tenement on the death of his father. 
For which Littleton? gives this reaſon; becauſe the youngeſt ſon, 
by reaſon of his tender age, is not ſo capable as the reſt of his 
brethren to help himſelf. Other authors have indeed given a 
much ſtranger reaſon for this cuſtom, as if the lord of the fee 
had antiently a right to break the ſeventh commandment with his 
tenant's wife on her wedding-night ;- and that therefore the tene- 
ment deſcended not to the eldeſt, but the youngeſt, ſon; who 
was more certainly the offspring of the tenant. © But I cannot 
learn that ever this cuſtom prevailed in England, though it cer- 
N did in Scotland, (under the name of mercheta or marcheta) 


till aboliſhed by Malcolm III“. And perhaps a more rational ac- 


count than either may be fetched (though at a ſufficient diſtance) 
from the practice of the Tartars; among whom, according to 
father Duhalde, this cuſtom of deſcent to the youngeſt ſon alſo 
prevails. That nation is compoſed totally of ſhepherds and herdſ- 
men; and the elder ſons, as ſoon as they are capable of leading 
a. paſtoral life, migrate from their father with a certain allotment 
of cattle ; and go to e a new habitation. The n ſon 
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we find I Feats many other northern nations, it was the gu- 


tom for nee HS one to migrate. iro the father, 
prevails, may be che remnant of that P 


and German anceſtors, which. Cacſar and i Tacitus deſeribe. C Other 


ſpecial, cuſtoms, there are in different burgage tenures; as tha 
in ſome, the wife ſhall be. endowed. of all her hu 

ments, and not of the third part only. as at e 80 
and that, in others, a man might 8 


will“, which, in general, was not permi 


till the reign, of Henry the eighth; though in the Sauen times ; 


it was allowable *. A pregnant proof that theſe nn of Me 


cage $qaury We aeg 5 Saxon en 1 n 


'Tu HE nature of the tenure: in \ Sellin alle © us 2 a Kill 
argument. It is univerſally known what ſtruggles the Kentiſhmen 
made to preſerve their antient liberties ; and with how much 
ſucceſs thoſe ſtruggles were attended. And as it is principally 
here that we meet with the cuſtom of gavelkind, (though it was 
and is to he found in ſome other parts of the kingdom) we may 


fairly conclude that this was a part of thoſe liberties; agreeably to 


| Mr Selden's opinion, that gavelkind before the Norman cor 
was the general cuſtom of the realm. The diſting 


e 


perties of this tenure are various; ſome of the „ are theſes 


1. The tenant is of age ſufficient to aliene his eſtate by-feoffment 


at the age. of fifteen . 2. The eſtate does not eſcheat in caſe of 


an attainder and execution for felony; ; their maxim being, „the 
father to the bough, the ſon to the plough'.” 3. In moſt 


* Pater be filus adultos a ſe pellebat, CA, s In tot regno, ante Has Anti, ys 
praeter unum quem haeredem ſui juris relingue- - quens et ufitata fuit : poſtea caeteris adempte, 
bat. (Walſngh. Upodign. Neufrr. c. 1 . . fed: privatis guerundam locorum conſuetudinibus 

Lütt. 5. 166. Alibi poſtea regerminans : Cantianis ſolum inte- 
4 f. 167. : EF. - SM inviolata remanfit. ( Analect. I. 2, * 
* Wright. 172. Lamb. Peramb, 614. ' 

f Stat. 32 Hen. VIII. e 29. Ritch, of Lamb. 634. 
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tty; the lands being holden 


4 fuit of court and fealty, which is 


a ſervice in it's nature certain. Wherefore, by a charter of king 
| John”, , Hubert arch-biſhop of Canterbury was authorized to ex- 


ge the gavelkind tef 


res Holden of the ſee of Canterbury into 


de e e ende aus by HMente 31 Hen, VIII. e. 3. for 


diſgavelling the lands of divers lords and gentlemen in the county 
of Kent, they are directed to be deſcendible for thi 
lands, which were never Holden by ſervice of cage. Now the im- 
munities which the tenants in gavelkind enjoy d were fuch, as 
wie cannot "conceive ſhould be conferred upon mere ploughmen, 
or peaſants: from all which I think it ſufficiently clear, that te- 


nures in free ſocage are in general of a nobler original than 1 is aſ- 


ſigned ts N ANC | ofter bim bf the bulk of our 00 common 
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eee ee diltributed and diſtinguiſhed the ſeveral G pecies 
of tenure in free ſocage, I proceed next to ſhew that this alſo 


artakes very ſtrongly of the feodal nature. Which may probably 
ariſe from it's antient Saxon original ; ſince (as was before ob- 


ſerved”) feuds were not unknown among the Saxons, though they 


did not form a part of their military policy, nor were drawn out 


into ſuch arbitrary conſequences as among the Normans. It ſeems. 
therefore reaſonable to imagine, that- ſocage tenure exiſted in 
much the ſame ſtate before the conqueſt as after; that in Kent it 


was preſerved” witha high hand, as our hiſtories inform | us it was 


: k F. N. B. 198, Cro. Car 561, Fart gh Wright, aviod; 4G 
1 itt. 5. 210. © Spelm. cod. vet. leg. 5 $ 
_ ® Glanvil, 47.4. pag. 48. 
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by will,” be re che KC IN , 
land delten, not to the eldeſt, 4 
| Ire moſt vfual courſe of deſcent all 


icul: r places p particular cuſtoms 
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| ; Eitinguilhea this te- 
mere in a moſt remarkable manner: and yer! it is ſaid to be only 


ſpecies of a ſocage tenure, modified by the cuſtom of the coun- 


future Fe orber 
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"lh far, as to make a diſtin, and j ju 

'# ſyſtem of e T 20k 

"i | } 1390) % Tobi | | 
—_—— ... * Howeven., this, muy ts the inen of their feodal original 
=_ TS will evidently appear from a ſhort compariſon of the incidents and | 
=_ | - conſequences; of ſocage tenure with thoſe of tenure in chivalry „ 
1 1 ment Sean ee re along: SH 7 , 
\F | II 17 41 1 che fcſt ace,” "think b Both th 1d of e n 

—_— 8 the king as lord paramount, and een of A n or 
=_ 1 5 meſne lord between the king and Tip! tenant.” i we 
; Ee 2. | Bo TH. 6 50 ſubject to 0 to the feodal Mtn. oth rent, or 
1 „ e of ſome ſort or other, which aroſe from a ſuppoſition of 

. n original grant from the lord to the tenant. In the military te- 
N 


. „ nure, or more proper feud, this was from it's nature uncertain; 
"i 5 in ſocage, which was a feud of the improper kind, it was cer- 
tain, fixed, and determinate, (though pe thaps nothing more than 
bare WY, and ſo continues. to this day. eee eee 
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= at} Bi 0 T 1 were, from their eee W ſubject 
(over and aboye all other renders) to the oath of fealty; or mutual 
bond of obligation between the lord and tenant. Which oath 
of fealty uſually draws after it ſuit to the lord's court. And this 
oath every lord, of whom tenements are holden at this day, may 
and ought to call upon his tenants to take in his court baron ; if 
1 ORE | It be only for the reaſon given by Littleton *, that if it be ne- 
- 5 1 ©. 66, 7 5 27 F. 130. | b 
litt. 5. 117. 131. | glected, 
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5 Klecked, it will by long 'contiviiance: of time grow out of ny 
(as doubtleſsit frequently has) whether the land be holden of the 
lord or not; and ſo he may loſe his ſeignory, and the profit which 
73 re ee to him _ Rn 11 one cr tic -. 
-M 2 es Tur E tenure in e was « ſubject, of common . to 
i for \knighting the fon and marrying the eldeſt daughter: 
which were fixed by the ſtatute Weſtm 1. c. 36. at 20s, for every 
201. per annum ſo held; as in knight - ſervice. Theſe aids, as in 
tenure by chivalry, were originally mere benevolences, though 
£1 afterwards er as en W ne 3, + WER were Sous e 904 
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4. Ay 1 Ee ſocuge tente as well as n en 
in in chivalry. : but the manner of taking it is very different. The 
relief on a knight s fee was 5 J. or one quarter of the ſuppoſed 
value of the land; but a ſocage relief is one year's rent or ren- 
der, payable by the tenant to the lord, be the ſame either great 
or ſmall”; and therefore Bracton will not allow this to be pro- 
perly a relief, but quaedam pragſtatio hoco relevũ in recognitionem 
domini. So too the ſtatute 28 Edw. I. c. 1. declares, that a free 
ſokeman ſhall give 10 rehef, but ſhall double his rent after the 
death of his ' anceſtor, according to that which he hath uſed to 
pay his lord; and-ſhall not be grieved above meaſure. Reliefs in 
knight ſervice were only payable, if the heir at the death of his 
anceſtor was of full age: but in ſocage they were due, even 
though the heir was under age, becauſe the lord has no ward- 
| ſhip over him?. The ſtatute of Charles II reſerves the reliefs in- 
eident to ſocage tenures; and therefore, wherever lands in fee 
ſimple are holden by a rent, relief is ſtill dus of common right 
oye the death of the tenant !. ; | | 


e eee of 3 3 Litt We 94 FE 
daturj jus domini et vetuſtate temporis e J. 2. c. 37.4. 8. : pct 
(Corvin. Jus feud. J. 2. ql gi e Lite . 17. 
| Aerts 1 * ee ee 145. 
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one, to whom the inheritance by no- 75 


him capable of chuſfir 
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N Mn was a incidens bo le 
mn vaprte,,. as 1 7 as 55 thoſe by kn. 

capite as well as primer filing, ate Ul, among the 
 burthens, Iinticely aboliſhed by the ſtatute, 1 
ee en PO Ni An wed 
— Bo 1 VAR! DS HI P is alc incident: to-tenure in; 6 ag 
nature very different from that ingident toknight-ſervi 

the inheritance deſcend to an infant under four teen, . 
of him does not, nor ever did, belong to the lord of the fer; be- 
cauſe, i in this tenure ng military ot other perſonal ſervice being re- 
quired, there was no occaſion for the lord to take the profits, i 


7 
# 


828 — 


der to provide a proper ſubſtitute for his infant tenant: but his 


neareſt relation (to whom the dane ee cannot reep man b be 


till he arrives at the age of fourteen, * . 


fully ex plained, together ih the reaſons. for it, in the * 
book of theſe OO TD At fourteen this wardſhip in ſocage 
ceaſes; and the heir may ouſt the guardian, and call him to ac- 
count for the rents and profits“: "for at-this age the law ſuppoſes 


particular, of wardſhip,, as alſo.in that. of marriage, 
certainty of the render or ſervice, that the ſocage tenures had ſo 
much the advantage of the military ones. But as the wardſhip 
ceaſed at fourteen, there was this diſadyantage attending it; that 
young heirs, being left at ſo tender an age to chuſe their own 
guardians till twenty one, they might make an improvident choice. 
Therefore, when almoſt all the lands of the kingdom were turned 
into ſocage tenures, the ſame ſtatute 12 Car. II. c. 24. enacted, 
that it ſhould be in the power of any father by will to appoint a 
guardian, till his child ſhould attain the age of twenty one. And, 

if no ſuch appointment be made, the court of chancery will fre- 
quently interpoſe, and name a guardian, to prevent an infant 
heir from improvidently expoſing himſelf to ruin. 
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18 Co. Litt. 77. 
page 461. 
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8. MaRRIAGE, or the valor: maritagir, was not in ſocage 
tenure any perquiſite or advantage to the guardian, but rather the 
_ reverſe. | For, if the guardian married his ward under the age of 
fourteen, he was bound to account to the ward for the wot of 
the 2 even though he took nothing for it, unleſs he mar- 
ried him to advantage. For the law, in favour of infants, is 
always jealous of guardians, and therefore in this caſe it made 
them account, not only for what they did, but alſo for what they 
_ might, receive on the infant's behalf; leſt by ſome colluſion the 
guardian ſhould have received the value, and not brought it to 
account: but, the ſtatute having deſtroyed all values of marriages, 
this doctrine of courſe hath ceaſed with them. At fourteen years 
of age the ward might have diſpoſed of himſelf in marriage, with- 
out any conſent of his guardian, till the late act for preventing 
clandeſtine marriages. Theſe doctrines of wardſhip and mar- 
Triage in ſocage tenure were ſo diametrically oppoſite to thoſe in 
knight - ſervice, and ſo entirely. agree with thoſe parts of king Ed- 
- ward's laws, that were reſtored by Henry the firſt's charter, as 


. might alone convince us that ried was of a 1 48 26: {17s than 
i the SG Serre cee * HD K 


2% Ny INES fs e were, 1 f ao for leads 
4 holden of the king in capite by ſocage tenure, as well as in caſe 
of tenure by knight-ſervice: for the ſtatutes that relate to this 
point, and fir Edward Coke's comment on them*, ſpeak generally 

of all tenants in capite, without making any diſtinction; though 

nc all fines for nee are e md the lane of chase 
eee We e e 
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- 10. Es C EATS are e equally W to tenure i in nt ue 
| they were to tenure by knight-ſervice ; except only in gavelkind 
lands, which are (as is before-mentioned) ſubject to no eſcheats 
r felony, though: they e are to eſcheats for want of heirs '. 4 
lie, ( rz. 7 99 roof} Wucht. 210. | | 
* 1. Inſt, 434 2 Inf 65, 66, 67. : J | 
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A lot n the free lands of 05 kingdom were holden till the re 

_ Boration in 1660, When the former Was abelifhed _ ſunk Amo 5 

Wie latter: ſo that lands of boch forts are new helden by che ene 175 

an or tenure of fer and common” fon g e 
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IJ . other grand diviſten of benute, mentiomed' by Bracton as i 

"ek in the preceding oh ter, is that of vnlennge, as contract. 
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| Ma NORS are i ſubſtance as antient as the Saxon ion, 

though perhaps differing a little, in ſome immaterial circumſtan- 

des, frem thoſe that exiſt at this days: juſt as we obſerved of 
Fouds, that they were partip known to our anceſtors, even bef 
the Norman conqueſt. A manor, manerium, & munendo, "becauſe 
the uſual refidence of the owner, ſeems to have been a diſtrict uf 
Stound, held by lords ar great perſonages; who kept in their 
own hands ſo much land as was neeeſſary for the uſe of their fa- 
milies, which were called 7errae dominicales, or demefne Lands; 
being occupied by the lord, or dominus manerii, and his ſervants. 

The other, or fexemental; lands they diſtributed among their tenants; 

Which from the different modes of tenure were called and diſtin- 
puiſhed by two different names. Firſt, Bool-lund, or charter-land, 
which was held by deed under certain rents and free ſervices, and 
in effect differed nothing from free ſocage lands : and from 
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8 dase ariſen all the freehold 
hr manors, and owe ſuit and ſervice to the fame. . 
ſpecies was called folt-land, which was held by no affurance in 
writing, but diſtributed among the common folk or People at the | 
pleaſure of the lord, and reſumed at his diſcretion ; being 
land held in villenage, which we ſhall preſently deſeribe | 
Ne The reſidue of the manor, being uncultivated, was 
termed the lord's waſte, and ſerved for public roads, and for 
common of paſture to the lord and his tenants. Manors were 
formerly called baronies, as they ſtill are lordſhips : and each lord 
or baron was empowered to hold a domeſtic court, called the 
court-baron, for redreſſing miſdemeſnors and nuſances within the 
manor, and for ſettling diſputes of property among the tenants. 
This court is an inſeparable ingredient of every manor ; and if 
the number of ſuitors ſhould ſo fail, as not to leave ſufficient to 


make 2 3 _ 1. two tenants at "the W bs 
manor. brake is lte n | DTD e 15 Pot 


45 


ard RE the Katuts ob quia Pn 18 Bdw. 1. as WR 
greater barons, who had a age extent of territory held under 
the crown, granted out frequently ſmaller manors to inferior p 


The other 


ſons to be held of themſelves ; which do therefore now continue 


to be held under a ſuperior lord, who is called in ſuch caſes the 
lord paramount over all theſe manors: and his ſeignory is fre- 
quently termed an hanour, not a manor, eſpecially if it hath be- 
longed to an antient feodal baron, or hath been at any time in the 
hands of the crown. In imitation whereof, theſe inferior lords 
began to carve out and grant to others ſtill more minute eſtates, 
to be held as of themſelves, and were ſo proceeding downwards 
in infinitum ; ; till the ſuperior lords obſerved, that by this method 
of ſubinfeudation they loſt all their feodal profits, of wardſhips, 
marriages, and eſcheats, which fell into the hands of theſe meſne 
or middle lords, who were the immediate ſuperiors of the zerre- 
tenant, or him who occupied the land. This occafioned the ſta- 
tute of Weſtm. 3. or quia emptores, 18 Edw. I. to be made; 
which Kren that, 8 all ſales or feoffments of land, the feoffee 


M2 eee 


ae beld the 50 not * Sibl 
chief lord of the fee, of whom ſuch feaffor himſelf held it. And 
from hence it is held, that all manors exiſting at this day, muſt 
; have exiſted by immemorial-preſcri ption; or at leaſt. ever ſince 
the 18 Edw. I. when the ſtatute of quia emptores was; made. For 
0 new manor can have been created fine: e 
it is eſſential to a manor, that there be tenants who hold of- the 
lord, and that ſtatute enacts, that for the future no Folge: ey 
| k made new tenants to hold of himſelt. 


alſo, on account of the heriots that uſually. attend it, may ſeem 


government there were, as fir William Temple ſpeaks l, a ſort of 
people in a condition of downright ſervitude, uſed and Su ans; 
in the moſt ſervile works, and belonging, both they, their child- 
ren, and effects, to the lord of the ſoil, like the reſt of the cattle 
or ſtock upon it. 
was called the folk-land, from which they were removeable at 
the lord's pleaſure. On the arrival of the Normans here, it ſeems 


well as others, to the oath of fealty; which conferred a 


employment of mankind. 
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e that ſtatute: becauſe 
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. 0 e pet's regard, 1, | 1 or a. beld in villen⸗ | 
ge, this was a ſpecies of tenure. neither ſtrictly feodal, Norman, 
xon; but mixed and compounded of ee all': and which 


to have ſomewhat Daniſn in it's compoſition... Under the Saxon 


Theſe ſeem to have been thoſe who held what 


not improbable, that they, who were ſtrangers to any other than 
a feodal ſtate, might give ſome ſparks of enfranchiſement to ſuch 
wretched perſons as fell to their ſhare, by admitting chem, a8 
ight of 
protection, and raiſed the tenant to a kind of eſtate ſuperior ta 
downright ſlavery, but inferior to every other condition. This 
they called villenage, and the tenants villeins, either from the 
word v1/is, or elſe, as fir Edward Coke tells us *, à villa; becauſe 
they lived chiefly in villages, and were employed in ruſtic works 
of the moſt ſordid kind: like the Spartan helotes, to whom alone 
the culture of the lands was. conſigned ; their rugged maſters, 
like our northern anceſtors, eſteeming war the nl honourable 5 


Wright. 21. E rok Wright. 217. | EE 
* Introd. Hiſt, Engl. 59. ML m 1. Inſt. 116. |  Tursn 
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1 raren 1 b 40 nging principally to lords of Mane 5 
were either villeins regardant, that is, annexed to the manor or 
land; or elſe they were in groſt, or at large, that is, annexed to 
the perſon of the lord, and transferrable by deed from one owner | 
to another. They could not leave their lord without his per- 
miſſion; but, if they ran away, or were purloined' from nin; 
might be claimed and recovered by action, like beaſts or other 
chattels. They held indeed ſmall portions of land by way of ſuſ- 
taining themſelves and families; but it was at the mere will of 
the lord, who might diſpoſſeſs them whenever he pleaſed; and a 
was upon villein fervices, that is, to carry out dung, to 
and ditch the lord's demeſnes, and any other the meaneſt offices: 
and their ſervices were not only baſe, but uncertain' beth as to 
_ theſe time and quantity ?. A villein, in ſhort, was in much the 
ſame ſtate with us, as ed Moleſworth ! deſcribes to be that of 
the boors in Denmark, and Stiernhook attributes alſs to the 
traals or ſlaves in Sweden; which confirms the probability of 
their being in ſome degree monuments of the Daniſh tyranny. 
A villein could acquire no property either in lands or goods: but, 
if he purchaſed either, the lord might enter upon them, ouſt the 
villein, and ſeiſe them to his own uſe, unleſs he contrived to diſ- 


poſe of them again before the lord had ſeiſed them; 5 for ns e 
had t loſt his hd Mei lA 


% Þ þ N many e alſo a fs: was _—_ to the ford; if the vil- 
lein preſumed to 2 his daughter to any one without leave 
from the lord*: and, by the common law, the lord might alſo 
5 bring an action againſt the huſband for damages in thus purloin- 
ing his property. For the children of villeins were alſo in the 
fame ſtate of RIP" "wh 1 et 1 whence 2 were 
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i praeceptum fuerit, nec ſcire debet ſero quid Co. Litt. 140. 


facore debet in craſtino, et ſemper tenebitur ad Litt. F. 202. 
incerta. (Bracton. J. * 1. . * 3 
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n, — which gave ite to the female appellation- 


of #-vilids who was called a nee". In caſs eee m_ 


an and a neife, or a villein and a fre 


-ivil law, that purtus /equitar ventnem. But no bi 
horn a vi 


protected the perſons of villeins, as the king's-ſubjeR: 
atrocious injuries of the lord: for he might not kill, 
his villein!; though he mighe beat him with: hn gf 
the villein had no action 


in caſe of the murder of n rho eee own 
a ons en pars oye 
enn d eie (408 ee 083 

e N 40 : enfranchiſed Fo — which 1s | 
either expreſs or implied : expreſs; a here a man granted to 
the villein a deed of -manumiſtion * : implied; as where a man | 


3 . tend ge 4 an oft pl 


bound himſelf in a bond to his villein for a ſum of money, 


him yg annuity by deed, or ure mem rer. u for ufe, ” 7 


years” 3: for this was dealing 
freeman; it was in ſome of the 88 King him an Action 
againſt his lord, and in others veſting an ownerſhip | in him en- 
tirely inconſiſtent with his former. ſtate of bon 
the lord brought an action 


againſt his villein, this enfranchiſod 


him“; for, as the lord might have a ſhort remedy againſt his 
(which was more than equivalent to 
any damages he could recover) the law, which is always ready to 


villein, by ſeiſing his goods, 
catch at any thing in favour of liberty, preſumed that by bring- 


ing this action he meant to * his villein on the oe: org 


i ee nies dC Mae | 
* Bid. F. 187, 188, „ „„ b. 8 

Y Is. q. 139. 194 © WE > 

* Nis, + 190, : 


- 


followed the condition-of the Father, being fre if he — 5 
ane Villein if be was villein; contrary. 1 5 


illein, becauſe by another maxim of our law he is milliaw. 
| filiusz and as he can goin nothing by inheritance, it were hard 
that he ſhould 40% his natural freedom by it“. The law however 

„inn 
or _ | 


o alſo if 


with 


—— 


Ch. 5. - of 1 17 u 1 N G 5. i 
Ah kimfelf, and therefore held it an implied manumiſfion- But, 


in eaſeths bord indicted him for felony, it was otherwiſe ; for he 


lord could not inflict a capital I on * n without 
Nr e eg br we lar. 
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Atv Eins, by: th hi TI key Wis means, in proces of of time 
5 ed conſiderable ground on their lords; and in particular 
ſtrengthened che tenure of their eſtates to that degree, that they 
| -camie to have in them an intereſt in many places full as good, in 
b thers better than their lords. For the goodnature and bene vo- 
lence of many lords of manors having, time out of mind, 
«mitted [their villeins and their children to enjoy their ooffaltions 
without interruption, in a regular courſe of deſcent, the common | 
Jaw, of which cuſtom is the life, now gave them title to pre- 
ſeribe againſt their lords; and, on performance of the ſame . 5 
vices, to hold their lands, in ſpight of any determination of the 
Jord's will. For, though in general they are ſtill faid to hold their 
Efctates at the will of the Jord, yet it is RR a will as is agreeable 
io che cuſtom of the manor ; which cuſtoms are preferved and 
evidenced by the rolls of the ſeveral courts baron in which they 
are entered, or kept on foot by the conſtant immemorial uſage of 
the feveral manors in which the lands lie. And, as ſuch tenants 
Bad nothing to ſhew for their eſtates but theſe cuſtoms, and ad- 
-miffions in purſuance of them, entered on thoſe rolls, or the co—- 
pies of ſuch entries witneſſed by the ſteward, they now began to 
be called tenants. 10 gy th court” 5 87 "oy; their tenure worn 
= wn 94 
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Tuvus t tenures, as ſir Edward Coke e PR 
'very meanly deſcended, yet came of an antient houſe; for, from 
What has been premiſed it appears, that copyholders are in truth 
_ *no-other but villeins, who, by a long ſeries of immemorial en- 
eroachments on the lord, have at laſt eſtabliſhed a cuſtomary right 
to thoſe eſtates, which before were held abſolutely at the lord's 
will. Which affords a very ſubſtantial reaſon for the gens variety 


F. N. B. 12. 1 * Cop. 5. 32. 


of 


if 
5 


. 3 1 4 in different manors, with band wack to : 


a pure yillein left in hs nation. For fir Thomas Smith.* teſtifies, 


5 Villeins regardant that were then remaining were ſuch only as had 
hi to biſhops, . monaſteries, or other eccleſiaſtical corpora- 
tions, in the preceding times of popery. For he tells us, that 


280 and ſpecially in their extreme and deadly ſickneſs, convinced the 


* alſo had a ſcruple in conſcience to empoveriſh and deſpoil the 
$6 church ſo much, as to manumit ſuch as were bond to their 
* churches, or to the manors which the church had gotten; and 


in general, the villein ſervices are uſually commuted Tor a imall 
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the deſcent of = eſtates, and the privileges belonging to the te- 
nants. And theſe encroachments grew to be ſo univerſal, that 
When tenure in villenage was virtually aboliſhed, (thou gh copy- 
holds were reſerved) by the ſtatute of Charles II, there was hardly 


that in all his time (and he was ſecretary to Edward VI) he never 
knew, any. villein in groſs throughout, the realm ; and the few 


- the holy fathers, monks, and friars, had i in their confeſſions, 


N cc laity how dangerous a practice it was, for one chriſtian man to 
* hold another in bondage: ſo that temporal men, by little and 
: 40 « little, by reaſon of that terror in their conſciences, were glad 
to manumit all their villeins. But the ſaid holy fathers, with 
46 the abbots and priors, did not in like ſort by theirs; for they 


4 ſo kept their villeins ſtill.” By theſe. ſeveral means the genera- 
lity of villeins in the kingdom have long ago ſprouted up into 
e their perſons being enfranchiſed by manumiſſion or 
long acquieſcence; but their eſtates, in ſtrictneſs, remaining ſub- 
ject to the ſame ſervile conditions and forfeitures as before; though, 


aer ien, bps Fa 5 s x 
* . 5 3. 8 piper for their diverſion. (Rot. Maner. de 
In ſome manors the copyholders were Edgware Com. Midd.) As in the kingdom 

bound to perform the moſt ſervile offices, of Whidah, on the ſlave” coaſt of Africa, 

as to hedge and ditch the lord's grounds, the people are bound to cut and carry in 
to lop his trees, to reap his corn, and the the king's corn from off his, demeſne lands, 
like; the lord uſually finding them meat and are attended by muſic during all the 


and drink, and ſometimes (as is ſtill the uſe time of their labour. (Mod. On: Hiſt, xvi. 
in the highlands of Scotland) a minſtrell or 429. ) 


r „ 


As 


ot Tx 1 p N 6 . 33 97 
"i 18.4 d laws of whit ha 5 8 we JEL 8. 
collect theſe two main principles, which are held to be the ſup- 
| porters: of a copyhold tenure, and without which it cannot exiſt ; 
1. That the lands be parcel of, and fituate within, that manor, 
under which it is held. 2. That they have been demiſed, or 
 demiſable, by copy of court roll immemorially. For i immemo- 
rial cuſtom is the life of all tenures by copy; ſo that no new. 
: OY ' SO Fans N ſpeaking, be JONES at this 1 05 ( 


3 d 


In bans: manors, where the e bach bam to denk the 

f hel to ſucceed the anceſtor in his tenure, the eſtates are ſtiled 
Wh copyholds of inheritance ; in others, where the lords have been 
more: vigilant to maintain their rights, they remain copyholdsfor 
life only: for the cuſtom of the manor has in both caſes ſo far 
ſuperſeded the will of the lord, that, provided the ſervices be 
performed or ſtipulated for by fealty, he cannot, in the firſt in- 
4 ſtance, refuſe to admit the heir of his tenant upon his death; 
nor, in the ſecond, can he remove his preſent tenant ſo long as 


he lives, 73 he e e Wy the precarious tenure e of 
5 120 rad will. 


Tur a al CO I Bape of a Fong tenure, that it hath 
in common with free tenures, are fealty, ſervices, (as well in rents 
as otherwiſe) reliefs, and eſcheats. The two batons: belong only 
to copyholds of - inheritance ; the former to thoſe for life alſo. 
But, befideg, theſe, copyholds have alſo heriots, wardſhip, and 
fines. Heriots, which I think are agreed to be a Daniſh pray 
and of which we ſhall ſay more hereafter, are a render of the beſt 
beaſt or other good (as the cuſtom may be) to the lord on the 
death of the tenant. This is plainly a relic of villein tenure ; 
there being originally leſs hardſhip in it, when all the goods and 
chattels belonged to the lord, and he might have ſciſed them even 
in the villein's lifetime. Theſe are incident to both ſpecies of 
copyhold ; but it wardſhip and fines to thoſe of inheritance only. 


95 . Late. 58. | 
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90 . . ang Be 
' Wardd(kip, i in a eſtates, partakes both of that i in chivalry 


and that in ſocage, | Like chat in cþivalcy, che Jorg i, tlie logal 
Segen who uſually afligns ſome relation. of. the infant tenene 
- tp act in his ſtead ; and he, like guardian in focage, is nocgunty; _ 


Bou W 


| ahle te his ward for the profits. Of fines, ſome are. in the nature 


poſſible, every real badge of ſlavery from them, however ſome 


of primer ſeiſins, dug! an the death of each tenant; others are 
mere fines. for alienation af the lands; in ſpme manors only ons, 
of theſe. farts can. be demanded, in ſome both, and in others: 


neither. They are ſometimes arbitrary and at the will of the lord. 
ſometimes fixed by cuſtom: but, even when arbitrary, the courts 


af law, in favour of the liberty of copyholders, have tied them | 


down to be reg/onghle in their extent; otherwiſr they might 


amount to a diſheriſon of the eſtate. No fine therefore is allowed: s ; 
to be taken upon deſeents 


ind alienations, (unleſs in particular 
cireumſiances) of more than two years improved value of the 


eſtate .. From this inſtance. we may judge of the favourable diſ- 


paſition, that the law of England (which is a law of liberty) hath 
always ſhewn-to this ſpecies of tenants; by removing, as far as 


nominal anes may continue. It ſaffered cuſtom very early to get 
the better of the expreſs terms upon which they held theit lands; 
by declaring, that the will of the lord was to be interpreted by 


| the. cuſtom of the manor: and, where no cuſtom. has been ſuffered 
to grow: up to the prejudice of the lord, as in this caſe of arbi- 


trary fines, the law itſelf interpoſes in an equitable method, and. 


will not ſuffer the * to nd Kis "RA 0 Me. 5 to en bo 


the tenant. i 11 60 

IR 2 hs tbe antient woute pe Fn villenage, Py he 
modern one of copyhold at the will 7 * *. ieh is oO! 
deſcended * it. 


IVV. Tarr is yeta fourth Gare of tenure, deſeridedbyB Beaton: 
under the name ſometimes of previleged villenage, and ſometimes. 


of willein-ſecage. This, he tells us“, is ſuch as has been held of 
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the kings of England from the conqueſt downwards ; that the 
 Lenanits Herein “ villana fachunt Nervitia, ſed cetta et determinata;” 
_ thar they cannot aliene or transfer their tehements by grant or 
Feoltfient any tore that pute vitleins can; but muſt ſurrender 
thats to the 1ord or bis Reward, to be 48 ain granted out and held = 
in vilſenage. "And from theſe circutnſtances we may coll, that 

hat he here deſcribes is no other than an exalted ſperies'of copy- 
Hold, fubfiſting at this day, vis. the tenure in antlent demeſhe; 
to which, as pattaking of the baſeneſs of villenage in the nature 


* 
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of it's fervices, and the freedom of ſocage in their certaitity, he 
x "th x Fc „ SIN EY A IS: WEST IG II h * n 
Has therefore given a name compounded out of both, and calls 
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„Aarttar dettiefie confiſts of thoſe lands ot mhanors, which, 

— though now perhaps granted out to private ſubjects, Here ac- 
aan in the hands of the crown inthe time of Edward the 60n- 

 feffor, or William the'conqueror; and fo appear to hive been by 
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the great ſurvey in the exchequer called dotheſday book", The 
_ Tenants of theſe lands, under the crown, were not all of the 
fame order or degree. Some of them, as Britton teſtifies'®, con- 
tinued for a long time pure and abſolute villeins, dependent oh 
the will of the lord: and thoſe who have ſucceeded them in their 
tenures now differ from. common copyholders in only a few 
points“. Others were in great meaſure enfranchiſed by the royal 
favour: being only bound in reſpect of their lands to perform 
ſomeè of the better tort of villein ſervices, but thoſe determinate 
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f the King's land, to ſupply bis court 
with proviſions, and the like; all of which are now changed into 
pecuniary rents: and in conſideration hereof they had many im- 


+ . 
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munities and privileges granted to them“; as, to try the right of 
their property in a peculiar court of their own, called a court of 
antient demeſne, by a peculiar proceſs denominated a writ of right 
chſe*: not to pay toll or taxes; not to contribute to the expenſes 
of knights of the ſhire; not to be put on juries, and the like 4. 
F. N. B. 14. 16. „ d M 2» 4 Toit. #bo. | | 
- Bog 65, b F. N. B. 11. = 
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1 U 81 g * tenants > therefore, though their tenure be de 


their Spins were 555 a baſe and villenoue original,” et the te- 7 

nants were eſteemed in all other reſpects to be hiz 5 nt Ty 
g . | villeins 3 and eſpecially in this, that their ſervices were fixed and . 

—_ 7... determinate, and that they could not be compelled (like pure 


| ; villeins) to relinquiſh theſe tenements at the lord's will, or to hold 
=  , them againſt their own: , er 4deo, ſays Bracton, "dicuntur libert 2 2 
= | Britton alſo, from ſuch their freedom, calls them abſolutely, ſoke> 
3 . mant, and their tenure bhemanries ; which he deſcribes * to be 

N 1 | « lands and tenements, which are not held by knight-ſervice, nor 
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e by grand ſerjeanty, nor by petit, but by ſimple ſervices, bong 
« as it were lands enfranchiſed by the king or his predece eſſor 
« from their antient demeſne.” And the ſame name is alſo given F 
them i in Fleta*. Hence Fitzherbert obſerves, that no lands are 
antient demeſne, but lands holden in ſocage: that is, not in free 
and common ſocage, but in this amphibious, ſubordinate claſs, 
„ villein- ſocage. And it is poſſible, that as this ſpecies, of ſocage 
tenure is plainly founded upon predial ſervices, or ſervices of the 
plough, it may have given cauſe to imagine that all ſocage te 
nures aroſe from the ſame original ; for want of diſtinguiſhing, 
with Bracton, between free · ſocage or ſocage of frank-tenure, and 
of nene or om: of antient nen. . 
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Lanvs 84450 by this t. tenure are therefore a ſpecies 66 copy- 
hold, and as ſuch preſerved and exempted from the operation of 
the ſtatute of Charles II. Vet they differ from common copyholds, 
principally in the privileges before- mentioned: as alſo they differ 
from freeholders by one eſpecial mark and tincture of villenage, 
noted by Bracton and remaining to this day; viz. that they can- 
not be conveyed from man to man by the general common law 
conveyances of feoffment, and the reſt; but muſt paſs by ſur- 
render to the lord or his ſteward, in the n manner of common 
7 Gilh. hiſt, of the erch. 16. & zo. 1 Po | 
e. 66. 3 „ ws 7 vn : 

2 888 copyholds: 


ieee 207 


1 


copyholds: yet vnd this difference, that; in the ſurrenders "i 
| theſe lands. in antient demeſne, it is not uſed to ſay. . 0 bold ar 
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„ne have we — og a comp -ndious view of * principal 

and fundamental points of the doctrine of tenures, both antient 

and modern, in which we cannot but remark the mutual con- — 

nexion and dependence that all of them have upon each other. f ® 

And upon the whole it appears, that, whatever changes and al- 
 terations, theſe tenures haye in proceſs of time unde rgone, from 

the Saxon aera to the 12 Car. II. all lay tenures are now in ef- 
fect reduced to two ſpecies; free Faure in common e, and 
boſe n 0 ee of court Ph, inv Adee G . 28 
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__ MENTIONED Jay tenures only; ee there i is Aill behind 
one other ſpecies, of tenure, reſerved by the ſtatute of Charles II, 
which is of A a . and e * ſtenure in krank- Z 
ee SEE e ot nk. oo 


4 6 Ti E N URE i in ie in 7 ks TS! or * alms, 
is 1 that. whereby a religious corporation, aggregate or ſole, hold- 
eth lands of the donor to them and their ſucceſſors for ever. 
The ſervice, which they were bound to render for theſe lands was 
not certainly defined: but only in general to pray for the ſouls of 
the donor and his heirs, dead or alive; and therefore they did no 
fealty, (which is incident to all other ſervices but this? ) 1 —.— 
this divine ſervice was of a higher and more exalted nature“. 
This is the tenure, by which almoſt all the antient monaſteries 
and religious houſes held their lands; and by which the parochĩal 
clergy, and very many eccleſiaſtical and eleemoſynary foundations, - 
hold them at this day *; the nature of the ſervice being upon the 5 
reformation altered, and made conformable to the oe doctrines 
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1 tenure by divine ſer vice: in which the tenants were obli 
ſome ſpecial divine ſervices in certain; as to ſing ſo many maſſes, 
| to diſtribute fuch' x ſum in alms, "and the like; which, bein 
: d, could with no kind o! 
lord might diſtrein, without any complaint to the viſitor Alt 
| ſuch donations are indeed now out of uſe : for, ſince the ſtatute of 


emptores,” '18-Edw: E none but the 3 can give: _ to 
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every thing that he can. poſſibly grant ſhall paſs theteby®. - It is 
called in Latin, fas ; it ſignifying the condition, or circum- 
ance, in which the owner ſtands, with regard to his property. 

And, to aſcertain this with proper precision and accuracy, eſtates 


may be conſidered in a threefold view: firſt, with regard to the 
_ quantity of: intergi which the tenant has in the tenement: ſe- 


condly, with regard to the time at which that quantity of intereſt 


is to be enjoyed: and, thirdly, with Crepe to the number and 
Connexions . the tenants. 1 


* 
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e * with regard to the quantity af intereſt which the te- 
nant has in the tenement, this is meaſured by it's duration and 


extent. Thus, either his right of poſſeſſion is to ſubſiſt for an 


uncertain period, during his own life, or the life of another man; 


to determine at his own deceaſe, or to remain to his deſcendants 


after him: or it is circumſcribed within a certain number of 


Years, months, or days: or, laſtly, it is infinite and unlimited, 
being veſted in him and his repreſentatives for ever. And this 


* Co. Litt. 345. 3 5 
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1. occaſions'the primary Ain of 8 into fi ich 
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A N aan of freehold, Kew tonic; or Supe, N 
1 « defined by Britton totbe e: the pn of the ſoil by a fre- 
, man. And St. Germyn e tells us, that the poſſeſſion of the 
land is Ha in the law of England the franktenement or free- | 
«© hold.“ ch eſtate therefore, im: no other, as requires actual 
poſſeſſion 4 * land, is legally ſpeaking j72cbold: which actual 
A poſſeſſion can, by the courſe of the common law, be only given 
the ceremony called livery of ſeiſin, which is the ſame as the 
feodal inveſtiture. And from theſe principles we may extract this 
| deſcription of a freehold: 3 that it is ſuch an eſtate in lands as is 
conveyed by livery of ſeiſin; or, in tenements of an incorporeal 
nature, by what is equivalent thereto. And accordingly it is laid. 
down by ttleton*,' that where a freehold ſhall paſs, it behoveth | 
to have livery of ſeiſin. As therefore eſtates of inheritance and 
1 E. for life could not by common lay be conveyed: without 
very of ſeiſin, cheſe are gms eſtates of freehold; and, as 
no other eſtates were conveyed with the ee morn: fol 
o others are e freehold” e en 
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E sTATESG & freehold thaw are itelgbls: end » gf mnhe- 
ritance, and eſtates no? of inheritance.” The former are again di- 
vided into inheritances ab/olute or fee-ſimple ; and inheritances 

limited, one ſpecies of which we * call fee-rail. n 25 LY 
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I. Tenant in - dne (ot, as he is frequently ſtiled, te- 
nant in fee) is he that hath lands, tenements, or hereditaments, 
to hold to him and his heirs for ever * ; generally, abſolutely, and 
ſimply; without mentioning what heirs] but' referring that to his 
own pleaſure, or to the diſpoſition of the law. | The true mean- 
ing of the word fee {feodum) is the ſame with that of feud or 
fief, and in it s original ſenſe it is taken in contradiſtinction t to 
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1 nicht, without owing any rent or ſervice to any ſuperior. This 


is property in it's higheſt degree; and the owner thereof hath 
 abjolutum es directum deminium, and therefore is ſaid to be ſeiſed 


to uſe the ſame, and take the profits thereof to him and his h 


| of the ſoil always remaining i in th 


5 $ * 4 My, 
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e, 3 which latter 1 writers on this e defins: to =. 
very man's own land, Which he poffeſſeth merely in his own/ 


thereof abſolutely i in dominico'ſuo, in his own demeſne. But o 
dum, or fee, is that which is held of ſome ſaperior, on condition 


| of rendering him ſervice; in which ſuperior the ultimate property : 


of the land reſides. And therefore fir Henry Spelman * defines a 
feud or fee to be the right which the vaſal or tenant hath in lands, 


rendering to the lord his due ſervices; the mere allodial propri ety 


> lord. © This allodial property 
no ſubject in England has k; it being a received, and now unde- 


| niable, principle in the law," that all the lands in England are 


holden mediately or immediately of the king. The king there 


fore only hath abſolutum et directum dominium i- but all ſubjects 


lands are in the nature of frodum or fee; whether derived to them 
by deſcent from their anceſtors, or purchaſed for a valuable con- 
fideration : for they cannot come to any man by either of thoſe 


6 ways, unleſs accompanied with thoſe feodal clogs, which were 


laid upon the firſt feudatory when it was originally granted. A 


| ſubje& therefore hath only the uſufruct, and not the abſolute pro- 
perty of the ſoil; or, as fir Edward Coke expreſſes it *,” he hath 


dominium utile, but not dominium directum. And hence it is that, 
in the moſt ſolemn acts of law, we expreſs the ſtrongeſt and higheſt 


eſtate, that any ſubject can have, be theſe words; he is ſeiſed 
« thereof in his demeſne, as of fee.” It is a man's demeſne, domi- 
nicum, or property, ſince it belongs to him and his heirs for ever: 


yet this dominicum, property, or demeſne, is ſtrictly not abſolute 


or allodial, but qualified or feodal: it is his demeſne, as of fee; ; 
that is, it is not purely and {imply his own, ſince it is held of 3 


Meer lord, in whom the ultimate property reſides. 5 


f Sec pag. 45, 47. 51 | 1 h . Pragdinm domini regis it dirt Quin domi- 


r | nun, 0%. nullus f author we Deus. Bid, 
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and -undeniable axiom, ou . 
late years eſpecially) uſe. the word ee im this it's YIMAry. original 1 
_ ſenſe in contradiſtinction to alledrui 924 abſolute property, With 
which they have no. concern; but ger 
. continuance. or quantity of eſtate, 7% fee therefore, in general, 

- ſignifies an eſtate of inheritance ;+ being the higheſt and moſt ex- 

 tenfive intereſt that a man can haye;in a fend: and, when the 


ſervitutes, or ſervices, of the civil law, The dominicum or pro- 


. Re Ps 


7 Anif; ey Pen PTY 1. to no rai ax ek 1212 6] ' clot bay! ale 
x 118 is the primary ſenſe ang Fer ed of 1 t 0, rord fee, L 
bora fir Martin Wright very juſtly, obſeryes!), the. doQrine, 
te that all lands are holden, having been for ſo many ages a fixed 
r Euglih lawyers. do. very rarely. (of 


ally, uſe it to expreſs the 


term is uſed ſimply, without any, other adjunRt, or has the achünet 
* Smple annexed toit, (as, a fee, r a 1 0 it is uſed-i in $ 
Contradiſtinction to a fee conditional at the common law, or a 
| fee-tail by the ſtatute ; 3 Artern an abſolute inheritance, clear 


nr 


a dekontible to the heirs, ee whether mas. or female, 
lineal. or collateral; And in no other. fenſe than this is the FAS 
* to be ſed a in fee, he being the feudatory of no man,” | 


jy fd e fer bh the future, e * IEH 5 ng 
er plained, in this it's ſecondary ſenſe, a9 a ſtate of inheritance, 
it is applicable to, and may be had in, any kind of hereditaments 
* corporeal or incorporealꝰ . But there i is, this diſtinction be- 
tween the two ſpecies of hereditaments; that, of a corporeal i ins 
| heritance 3 a man ſhall be ſaid to be ſeiſed in his demeſne, as of fee; 
of an incorporeal one he ſhall only be ſaid to be ſeiſed as of fee, 
and not in his demeſne. For, as incorporeal hereditaments are 
in their nature collateral to, and iſſue out of, lands and houſes?, 
their owner hath no property, dominicum, or demeſne, in the thing 
- itſelf, but hath only ſomething derived out of it; reſembling the 
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.» Co. Lit. 3. | r See Page 20, 

_ ® Feodum oft quod quis tenet ſibi et haeredibus 4 Servitus eft jus, quo res mea allerius rei 
uit, five fit tenementum, five reditus, Ec. vel ome ſervit, Ef. 8. 1. 1, 
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pPerty is ea in one man, while the appendage or ſervice 
in another. Thus Gaius may be ſeiſed as of fre, of a way going 
ober 'the land, of n e is Wen in his demeſne as 
| "91 N e eas ; fy 75 io .. 
Tus! — as inheritance of lands ge- 
nerally veſted and reſides in ſome perſon or * then — diners 
Inferior eſtates may be carved out of it. As. if one grants a _ 
Fol twenty one years, or for one or two lives, the fee-fimple re- 
mains veſted in him and his heirs; and after the en 
of thoſe nes or ae che land reverts to the grantor or his heirs, 


membrance, and cor — in Tots — being: no o perſon i 
. in hows it can veſt and abide: though the law, conſiders it 
as always, potentially exiſting, and ready to veſt whenever a pro- 
per owner appears. Thus, in a grant to John for life, and after- 
wards to the heirs of Richard, the inheritance is plainly neither 
granted. to John nor Richard, nor can it veſt. in the heirs. of Ri- 
chard till his death, nam nemo eft. baeret uiventis it remains 
— in waiting, or abeyance, during the life of Ric 


hath only an eſtate therein for the term of his Hee gr mal in- 
Hheritance remains in abeyance . And not only the fee, but the 
freehold alſo, may be in abeyance; as, when a parſon dies, the 
Freed of his glebe i is in * a dee, until a ne 55 named 


A nf is noceſſary in the grant or donation in or- 
ow to make a fee, or inheritance... For if land be given to a man 
for ever, or to him and his aſſigus for ever, this veſts in him but 
an eſtate for life*. ' This very great nicety about the inſertion of 
the Word et heits ' in all feeffments and grants, in order to veſt a 
fee, is pal a relic of the feodal ſtrictneſs: by which we may 
remember it was required, that the form of the denen ſhould 


r Co. Litt. 342. | PF 33 
s Litt. 5. 646. . See page 56. ; y 4 
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it a longer continuance, and extended it alſo to his heirs. | 
this peer 1s now nene hr many ned e 1 T3 447: 23 


ra; . i in the v wor „ 
in dentin e re 5 4 And rem 


nded o W e 4nd ſabfiſted a deze, — 
nie; unleſs the dener by an expreſs proviſion in the grant, gave 


But ? 


HWA eh BHD: CORES DOS OF ASD ONE e 8 „„ 30 
hel 15 Ir oes not extend to deviſes by willy „ hes; as Chr The 
they were introduced at the time when the feodal ri ce 


the words of perpetuity annexed, though he + 


wearing out, a more liberal contention is Wee es 2 oy . E 


fore by a deviſe to a man for ever, or to one and his aſſigns for 
ever, or to one in fee · ſim ple, the deviſee hath an e of inhe- 
ritance; for the intention of the deviſor is ſufficiently plain from 
h omitted the 4 
legal words of inheritance. But if the deviſe be to a man and 
his aſſigns, without annexing words of perpetuity, there the de- 
viſee ſhall take only an eſtate for life; for it does not appear that 
the deviſor intended any more. 2. Neither does this rule extend 
to fines or recoveries, conſidered as a ſpecies of conveyance; for 


thereby an eſtate in fee paſſes by act and operation of law with- 


out the word © heirs:” as it does alſo, for particular reaſons, by 


certain other methods of conveyance, which have relation to a 
former grant or eſtate, wherein the word « heirs” was expreſſed*. 

In creations of nobility by writ, the peer ſo created hath an 
inhevidines in his title, without exprefling the word, heirs;” 
for they are implied 1 in the creation, unleſs it be otherwiſe ſpe- 
cially provided: but in creations by patent, which are fri; 


juris, the word heirs” muſt be inſerted, otherwiſe there is no 
Inheritance. 4. In grants of lands to ſole corporations and their 
ſucceſſors, the word « ſucceſſors ſupplies the place of heirs;“ 
for as heirs take from the anceſtor, ſo doth the ſucceſſor from 
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th dece tie in a grant to a biſhop, or other fole ſpi- 
+" ee ane e frankaimoign, 1 the word t fr. Up- 
Plies) the "_ 15 — * heirs” and <<. ſucceflors,” ex vi termin; 
and in all theſe caſes mple. veſts in ſuch eite Stex. 
But, in a grant of Hinds to a corporation aggregate, the f 
« ſucceſſors is not neceſſary, though uſually inſerted : for, albeit 
i Wk ſimple grant be ſtrictly only an eſtate for life, nb as this 
corporation never dies, ſuch eſtate for life is perpetual, or equi- 
| ent to a fee · ſimple, and therefore the law allows it to be one. 
Luaſtly, in the caſe of the king, a fee · ſimple will veſt in 3 
without the words * heirs” or . ſucceſſors in the grant; part 
from prerogative royal, and partly from a reaſon ſimilar to * 
laſt, becauſe the king in judgment of law never diess. But the 


N en is 1 the word «<< heirs” is ee to create an | 
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u. Wr a are next to een limited FORK or ck e of i in- 
: e as are clogged and confined with conditions, or quali- 
fications, of any ſort. And theſe we may divide into two ſorts: 
1. Qualified, or baſe fees; and 2. Fees condrtional, ſo called at 
the common law; eren en eg ee in e Sue e of * 

N e e eee 0% 


1 


A $i 


14. A BASE, or qualified, PI is ud a one as ai; A 4 
tion ſubjoined thereto, and which muſt be determined whenever 
the qualification annexed to it is at an end. As, in the caſe of a 
grant to A and his heirs, tenants of tlie manor of Dale; in this 
-inſtance,' whenever the heirs of A ceaſe to be tenants of that 

manor, the grant is intirely defeated. So, when Henry VI granted 

to John Talbot, lord of the manor of Kingſton-Lifle in Berks, 
that he and his heirs, lords of the ſaid manor, ſhould be peers of 
the realm, by the title of barons of Liſle ; here John Talbot had 

a a baſe: or qualified fee in that dignity * ; and the inſtant he or his 
heirs quitted the ſeignory of this manor, the dignity was at an. 


« See Vol. I. pag. 484. © Co. Litt. 25. 
b Bid. 249. | FEI | | $1 | 
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ate 3,20 Ee of & he by all only his 
xdants were admitted, in excluſion of 
or, to 3 male of bit body, in excluſion both of collaterals 
and lineal females alſo. It was called a conditional an, by pedo 5 
of the con expreſſed or implied in the donation of it, that 
if the Ley died without ſuch particular heirs, the land ſhould 
revert to . n For this was a condition annexed by law to 
atſoever; that on failure of the heirs ſpecified in the 
ant, . ſhould be at an end, and the land return to it's 
antient /proprictor*. Such conditional fees were ſtrictiy agreeable 
to the nature of feuds, when they firſt ceaſed to be mete eſtates 
for life, and were not yet arrived to be abſolute eſtates in fee- 
2 And we find ſtrong traces of · theſe limited, conditional 
fees, which could not be alienated rom the en of * firſt 
re wry rr Gamba Inwb%R: ws pag þ 


2 . 


* * mY 
1 
4 0 c 


1 <, « * 


5 N Oo . indi regard to rap ada cc chit tees by 
the common law, our anceſtors held, that ſuch a gift (to a man 
and the heirs of his 4 Was a gift upon condition, that it 
ſhould revert to the donor, if the donee had no heirs of hisbody 
but, if he had, it ſhould then remain to the donee. — 
fore called it a fee- ſimple, on condition that he had iſſue. Now 
we muſt obſerve, that, when 1 is performed, it is 
: thenceforth inn gone; and hoy thing, to which it was befare 


d Plet. . 3. 8 $. 8 | uon vendat a@ cognatis haeredibus ſuis, þ il 
* Plowd. 244. vir probibitum ſit, qui eam ab initio acquiſi- 
f $i guis terram haereditariam babeat, eam vit, ut ita facere nequeat. LL. Aelfred. c. 37. 


annexed, 


* 


datt becomes 1 wp 1 ak 80 Fog 
as ſoon as the grantee had any iflue born, his eſtate w | 
10 become abſolute, by the performance! of the condition; at 
leaſt, for theſe three purpoſes: 1. To enable the tenant to aliene 
the land, and thereby to bar not only his own iſſue, but alſo the 
donor of his intereſt in the revetſion l. 2. To ſubject him to for- 
feit it for treaſon: which he could not do, till iſſue born, longer 
5 than for his on life; leſt thereby the inheritance of the iſſue, 
and reverſion. of the donor, might have been defeated*, 3. To 
1 5 empower bim to charge the rity with rents, commons, and cer- 

tain other. ee ſo as to bind his iſſue. And this Was 

thought the more reaſonable, becauſe; by the bieth of iſſue, the 
poſſibility. of the donor's reverſion was rendered more diſtant and 
precarious: and hit intereſt ſeems to have been the only one which 
the law, as it then ſtood, was folicitous:to protect; without much 
regard to the right of ſucceſſion intended to be veſted in the iſſue. 
However, if the tenant did not in fact aliene the land, the courſe 


of deſcent was not altered by this performance of the condition : 
for if the iflue- had afterwards died, and then the tenant, or ori- 


15 ginal grantee, had died, without making any alienation; the 


land, by the terms of the donation, could deſcend: to none but 
the heirs of. his body, and therefore, in default of them, muſt have 
reverted to the donor. For which reaſon, in order to ſubject the 
lands to the ordinary courſe of deſcent, the donees of theſe con- 
ditional fee · ſimples took care to aliene as ſoon as they had per- 
formed the condition by having iflue; and afterwards re-purchaſed 
the lands, which gave them a fee-ſimple abſolute, that would 
deſcend to the heirs general, according to the courſe of the com- 
mon law. And thus ſtood the old law with regard to conditional 
fees: which things, ſays fir Edward Cokes, though they ſeem 
antient, are yet neceſſary to be known; as well for the declaring 
ow the common law ſtood in ſuch caſes, as for the ſake of an- 
nuities, and ſuch like inheritances, as are not within the ſtatutes 
of entail, and therefore remain as at the common law. 


8 Co. Litt. 19. 2 Inſt. 233. mn EE < » 
> Co. Litt, ibid. 2 Inſt. 234. * 1 Inſt. 19. 
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inet anne; | hich att 20 who limited and fett ot 
ines, were obably what induced'the judges to give v 


_ to'this ſubtle fineſſe, (for ſuch it undoubtedly was): In, e beder te | : 


ſhorten” the duration of theſe conditional eſtates. But, on the 
other hand, the nobility, who were willing to pet petuate their 

_ Poſſefſions' in their own: families, to put a ſtop to this pradtic « * | 
procured the ſtatute” of M 'eſtminiſter the ſecond (commonly . 
called the ſtatute & donis conditional, bus) to be made; Which paid 

a greater regard to the private will and intentions of the donor, | 
than to the propriety of ſuch intentions, or any public confidera- 
tions whatſoever. This ſtatute: revived in ſome ſort the anti ent 5 
feodal reſtraints which were originally laid on alienations, by 

enacting, that from thenceforth the will of the donor be obſer- 
ved; and that the tenements ſo given (to a man and the heirs of 
his body) ſhould at all events go to the Ui," f thees” were aha „ 1 


ny 1 en ſhould r revert to r nene W e 
+3 


Tk :; "8 8 
4- d i 1" al * 
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roh ds colſtrubtion ef dh ac of parliament, the judges 
1 that the donee had no longer a conditional fee-ſimple, 


vrhich became abſolute and at his own diſpoſal, the inſtant any 


iſſue was born; but they divided the eſtate into two- parts, leaving 
in the donee a new kind of particular eſtate, which they deno- 
minated a fee-tailm; and veſting i in the donor the ultimate fee- 

_ fimple of the land, expectant on the failure of ifſue ; which ex- 
pectant eſtate is what we now call a reverſionꝰ. And hence it is 
that Littleton tells us *, that tenant in fee-tail is Up" virtue of 20 
fads of” Weſtminſter the ſecond. VILE JUS. 


ME: | OTIS 


wy AVIN 60 Ad Keen the original of eſtates-tail, I now pro- 
ed to e what * mays or _y n be entailed under | 


, 1 13 Edw. I. c. 1. neral were cut off; veins derived fv the 
m The expreſſion N or 8 tal barbarous verb za/zare, to cut; from which 
liatum, was borrowed from the feudiſts; the French zailler and the Italian 85 are 


| (See Crag. J. 1. 2. 10. f. 24, 25.) among formed. (Spelm. G½/. 53 1.) 


whom it ſignified any mutilated or trunca- * 2 Inſt, 335. 
ted inheritance, from which the heirs. ge- 6. 13. | 
7 5 | the 


* 


| dieaments v which: Favour of the realty, that 


ö is . * ud in the ſta 
Narr pounds to mee al 
enemy whitibevers re p ee 

t ie, vrhich iſſue out 
tporeal onen, or which concern, or are rn wonder man 


tain places, may be entailed 4. But mere 
| A nal chaos which en ent at all of the realty, 
entai ge, which merely relates to ſuch 
perſonal ney nor an annuity, which charges only r 
and not the lands, of the grantor. But in them, if granted to a 
man and the heirs of his body, the grantee hath ſtill a fee con- 
ditional at common law, as before the ſtatute; and by his aliena- 
tion may bar the heir or reverſioner*. An eſtate to a man and his 
1 ee nur can n x he emed en this is in” | 


tailed i virtue al the 3 for that 812 = io 
upon and reſtrain the will of the lord: but, by the / 
of the manor, a- e eee ay bo: limited to the 
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are reſpectively ereated. Eſtates- tail are either general, or 7 
Tail-general is where lands and tenements are given to one, and 
the heirs of his body begotten: which is called tail-general, becauſe, 
how often ſoever ſuch donce in tail be married, his iſſue in gene- 


ral by all and every ſuch marriage is, in ſuoceſſive order, capable 


of inheriting the eſtate- tail, per formam duni . Tenant in tai bs 
, ſpegialys where the gift is reſtrained to certain heirs of the do- 
ne&'s buy. and 
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> his: Body, on. 4 
inherit, but ſuch ſpecial iſſue as-is engendered. between them two: 


4 * Open 1 ns. 


ary his now wife ro be begurten: hete no iſſue can 


not ſuch as the huſband may haye by another wife: and there- 


7 fore it is called {i ecial tail. 415 And here We may obſerve, that the 
words of inheritance (to him and his Beira] give him an eſtate in 


fee; but they being heirs 70 be-by bum begotten, this makes it a 


fee tail; al bury Ring og alſo limited; on whom ſuch heirs 


Preſent wife) this makes 110 10 „ 
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on hit preſent wife begotten; this is an eſtate in tail female. ſpecial. 7 
And, in caſe of an entail male, the heirs female ſhall. never in- 


herit, nor any derived from them; nor, e converſo, the heirs male, 


in caſe of a gift in tail female Thus, if the donee in tail male 
hath a daughter, who dies leaving a ſon, ſuch grandſon in this 
caſe cannot inherit the cſtate-tail ; for he cannot deduce his de- 


ſcent wholly by heirs male v. And as the heir male muſt convey 
his deſcent wholly by a ſo muſt the heir female wholly by 


females. And therefore if a man hath two eſtates- tail, the one 
in tail male, the other in tail female; and he hath iſſue a daugh- 
ter, which daughter hath iſſue a ſon; this grandſon can ſucceed 
to neither of the eſtates : for he cannot convey his deſcent wholly | 
either in the male or female line pl 


As the Pa hens is eee to create a py wy . in 3 


imitation of the ſtrictneſs of the feodal donation, the word body, : 


or ſome other words of procreation, are neceſſary to make it a 


„Lit. 5. 16. 26, 27, 28, . „ Bid. 5. 24. 
bid. $ 21, 22. = Co. Litt. 25. 3 
FE: | fee- tail, 


„eri in . and beck: Gl et Raden diverſified 5 
by the diſtinction of ſexes in ſuch entails; for both of them may 

eicher be in tail alk or tail male. As if lands be given to a 
man, and his heirs male of bir bady ten, this is an eſtate in 
tail male general; but if to a man and the heirs female of his body 


1 15 
and ain to Wha ; in part TO the fee is Jimit- WO 
ther fire" ehe ile words of inheritance or words of 
procreation be omitted, albeit the others are inſerted in the grant, 5 
th 5 will not make an eſtate- tail. As, if the grant be to a man and 
bis ne 'of bis boch, to à man and his ſeed, to à man and his 
| 22 7, Or offipring; all theſe” are only eſtates for life, there 
wanting the words of inheritance,” his heirs . 80, on the other 
hand, a gift to a man, and his heirs male, or female, 1s an eſtate 
in fee-fimple, and not in fee-tail; for there are no words to a. _ 
5 — Which tk the. y ſhall fue” "Indeed, i in n laſt wills a „ _ 
and teſtatments 8. ' 


4 7 of 3 


"Fig e mole 455 or 00 other rel modes of kee. 4 
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Mio out of 77 yet All I capable of Wel in” law} which 
are eſtates in libero maritagio,” or frankmarriage. © Theſe are defi- 
ned to be chere Wi en are given by one man to another, 
together wick a wife, who is the daughter or couſin of the donor, 
to hold in frankmarriage. Now by ſuch gift, though nothing 5 1 
but the word Jrankmarriage is expreſſed, the donees ſhall have " .. 
the tenements to them, and the heirs of their two bodies begot- 448 
ten; that is, they are tenants in ſpecial tail. For this one word, 
Jfrankmarriage,” does ex vi termini not only create an inheritance, 
like the word frantalmoign, but likewiſe limits that inheritance; 
{ſupplying not only words of deſcent, but of procreation alſo. 
Such donees in frankmarriage are liable to no ſervice but fealty; 
for a rent reſerved thereon is void, until the fourth degree of con- 
_— be paſt between the ng of the donor and donce*. 85 


Tux incidents to a tenancy in tail, under the Narute Weſtm. 2. 
are chiefly theſe . 1. That a tenant in tail may commit ge on 
me eſtate tail, by felling 8. timber, Pulling 21 houſes, or r the 
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of which family law (as it is perly tiled by Pen occaſioned 


* 


infinite difficulties and diff putes b. Chilaren grew diſobedient 
y hen they knew they . $5 he. ſet aſide: farmers, were ouſted 


1 
8. 


il ;, for, if ſuch. leaſes had 
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of their leaſes made 
been valid, then under . — Vo leaſes the iflue might have 


been ice d gies; creditors: were defrauded. of their 
have ch urged his. eſtate, with 


ht al have Te dia. Mugs BY: mort- 


their payment, he's 


c th ey | had fairly 
12 = faits in 2 mnt of 1 wh. ich | our antient books 
are full : and treaſons were encouraged z. as eſtat 
liable to forfeiture, er than for the tenant 8 life. 80 
were juſtly branded, as the ſource of new contentions; | 
chiefs unknown to the common law; and almoſt uniyerſally con- 
| fidered as the common grievance of the realm. But, as the no- 
bility were always fond of this ſtatute, becauſe, it preſerved their 
family eſtates from forfeiture, there was little hope of procuring 
the legiſlature; and therefore, by the connivance of 


an Give and ic prince, a method was deviſed to evade it. 


| ABouT- two hundred years/intervened between the making of 
e ſtatute de and the application of common recoveries to 
this intent, in the twelfth year of Edward IV: which were then 
openly declared by the Judges | to be a ſufficient bar of an eſtate- 


— * . 


r Com. Recov. 8 : 1 
E r . 


Co. Litt. 19. Moor, 1 56. 10 > Rep. 38. 


| N 11 
* x 4 * * 
: Ta» 
9 Fe 


Edward II. v very requently: their opinion that a bar might 
be effected upon theſe. Principles, yet it never was carried into 
__ "execution; till Ed: rd IV obſerving © (in the diſputes betweer 

_ the houſes of Vork. and Lancaſter): how little effect attainders for 

treaſon had on families, whoſe eſtates were protected by the ſanc- 
tuary of entails, gave his countenanee to this proceeding, and 
5 en Taltarum's caſe to be brought before th wand wherein, 
1 ſequence of the principles then laid down, it was in effect 

— ws that a common recovery Loffered tt tenant in tai 
aun be an ENectt al deſtruction thereof. What common 

veties are, both in their nature and conſequences, and ood hey 
are allowed to be a bar to the eſtate- tail, mult be reſerved to a 
Pe ouney enquiry. At preſent I ſhall only ſay, that they are 
fictitious proceedings, introduced by a kind of pia fraus, to 

the ſatute'de' Pres which was found fo intolerably miſchievous, 

and which yet one branch of the legiſlature would not then con. 

ſent to repeal: and, that theſe recoveries, however clandeſti 

— are now become by long uſe and nce a 

aſſurance of lands; and are looked upon . legal 
e of conveyance, by which tenant in tail may diſpoſe of his 
lands "uh mano ſo that no court will ſuffer them to be 
ſhaken or reflected on, and even acts of 3 gs en a 
nne re egen and 3 I chem. 


In HIS 4 vga tka kd abitdged eee be 0 re- 
W to their duration, others were ſoon invented to ſtrip them of 
e e The nnen attacked was their freedom 
anding the large ad- 
vances de by recoveries; in the compaſs of about threeſcore 
years, towards unfettering theſe inheritances, and thereby ſub- 
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le king upon any 


16 by the ſtatute 32 Hen. VIII. e. 28. whereb 
by tenants in tail, which do not tend to the prejudice o 
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by Tux n ck which they e 1 order of time, was 
5y certain leaſes made 
the iſſue, 
were allowed to be good in law, and to bind e ile in tail. 
But they received «mote: i ole at low; ine * PT NR a 
parliament, by the conſtruct on put upon the ſtatute of PITT 
by the ſtatute! 32 Hen. VII e. 36. which declares a fine duly le- 
vied by tenant in tail to be a complete bar to Ae ane 5 heits, 
and all other perſons, claiming under ſuch entail. This was evi- 
dently agreeable to the intention of Henry VII, hdd policy it 
was (before common recoveries had obtained their full ſtrengt 


and authority) to lay the road as open as poſſible to the alienation 


of landed property, in order to weaken the overgrown power of 


his nobles. But as they, from the oppoſite reaſons, were not 

ſily brought to conſent to ſuch a proviſion, it was therefore 
couched; f in his act, under covert and obſcure expreſſions. And 
the Judges, though willing to conſtrue that ſtatute as favourably 
as poſſible for the defeating of entailed "eſtates, yet heſitated" at 
giving fines ſo extenſive a power by mere implication, when the 
ſtatute de donrs had expreſſly declared, that they ſhould not be a 


bar to eſtates-tail. But the ſtatute of Henry VIII, when the 


doctrine of alienation was better received, and the will of the 
prince more implicitly obeyed than before, avowed and eſtabliſh-- 
ed that intention. Vet, in order to preſerve the property of the 
crown from any danger of infringement, all eſtates- tail created 
by the crown, and of which the crown has the reverſion, are 


excepted out of this ſtatute. And the ſame was done with re- 


gard to common recoveries, by the ſtatute 34 & 35 Hen. VIII. 
c. 20. which enacts, that no feigned recovery had againſt tenants 


? 26 Hen. VIII. c. 13, CES ˙ i ©; (th 2 1 8 og we 


in 


in tail, where the eſtate was created by the crown *, and the re- 
; mainder or reverſion continues ſtill in the crown, ſhall be of any 
force or effect. Which is allowing, indirectly and collaterally, 


their full force and effect with reſpect to _ cle un, 
where the royal E is not t concerned. 


ds. 
2 Ws 4 04. 4 4 * „ 
4 wel #. % 


Tadeny, by a ſtatute 155 ths be year- all . | 


5 rail. are rendered liable to be charged for payment of debts due 


to the king by record or ſpecial contract; as, ſince, by the bank- 
rupt laws*, they are alſo ſubjected to "oy fold for the debts con- 


trated by a bankrupt. And, by the conſtruction put on the 


ſtatute 43 Eliz. c. 4. an appointment“ by tenant in tail of the 
lands entailed, to a A bw is of rang ent ine or re- 


3 th. - &% . 
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Er Krb bein Pina by degrees viſcitared, are now 


reduced again to almoſt the ſame ſtate, even before iſſue born; as ;-as 


conditional fees were in at common law, after the condition was 
performed, by the birth of iſſue. For, firſt, the tenant in tail 


is now enabled to aliene his lands and tenements by fine, by re- 


covery, or by certain other means; and thereby to defeat the inte- 


reſt as well of his own ifſue, though unborn, as alſo of the re- 
verfioner, except in the caſe of the crown: ſecondly, he is now 


4 liable to forfeit them for high treaſon: and, laſtly, he may charge 


them with reaſonable leaſes, and alſo with ſuch of his debts as 


are due to the crown on ſpecialties, or have been eontracted with 
his va nr oye in a courts of extenſive commerce. bn 


of 
a * 4 8 


1 C. Litt. 372. 5 15 3 SR 6s # Pry 21 Es 0. 19. | 
— 5 . VIII. o. 39. F. N 12 855 0 * 2 Vern. 453. Chan, Prec, 6 
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| IE. E are next to diſcourſe of ſach eſtates of freehold, as are 
* 5 | not of inheritance, but for life only. And, of theſe eſ- 
| tates for life, ſome are conventional, or expreſſly created by the 
EE Doo act of the parties; others merely /ega/, or created by conſtruc- 
. =_ and operation of law*., We will conſider them both in 
| | | 337 lol 8 polfp 5. ih 55 
created by N or r grant, 
. | (which 3 lde 5 are where a leaſe is made 
| | of lands or tenements to a man, to hold for the term of his own 
6 1 In life, or for that of any other perſon, or for more lives than one: 
'Y Rb in any of which caſes he is ſtiled tenant for life; only, when 
; holds the altate by the life of another, he is uſually called tenant 
_—_ | pur auter vie. Theſe eſtates for life are, like inheritances, of a 
ww | feodal nature ; and were, for ſome time, the higheſt eſtate that 
=—_ oo any man could have in a feud, which (as we On before ſeen ©) 
was not in it's original hereditary. They are given or conferred 
| * | by the ſame feodal rites and ſolemnities, the ſame inveſtiture or 
| livery of ſeiſin, as fees themſelves are; and they are held by fealty, 
1 5 if demanded, and ſuch conventional rents and ſervices as the lord 
| vb leſſor, and his tenant or leſſee, have agreed on. 
; 2 Wright. 190. 5 © pag. 55. 5 
d Litt. 5. 56. | | 
ESTATES 


_—_ 


TRE P s ig nter may * West not Adel "ap his 2 06 7 i 
e before- T entioned, but alſo by A general grant, without 
defining or limiting any ſpecific ee. As, if one e to A. B. 
the manor of Dale, this makes him tenant for life % For though, 
as there are no words of inheritance, or heirs, mentioned in the 
grant, it cannot be conſtrued to be a fee, it ſhall however be con- 
ſtrued to be as large an eſtate as the words of the donation will 
| bear, and therefore an eſtate for life. ' Alſo ſuch a grant at large, 
or a grant for term of life generally, ſhall'be conſtrued to be an 
I eſtate for the life of the grantee*; in caſe the grantor hath autho- 
rity to make ſuch a grant: for an eſtate for a man's own life is 
more beneficial and of a hi gher nature than for any other life; 
and the rule of law i 1. that all grants are to be taken moſt To 
againſt FOR grantor; unleſs i in the caſe of the . 


8 von e ion life will generally ſoaking, ay 6 as es 75 
as the life for which they are granted: but there are ſome eſtates 
for life, which may determine upon future contingencies, before 
tthe life; for which they are created, expires. As, if an eſtate be 
granted to a woman during ber widowhood, or to a man until he 
be promoted to a beneſice; in theſe, and ſimilar caſes, whenever 
the contingency happens, which) the widow marries, or when the 
grantee obtains a benefice, the reſpective eſtates are abſolutely 
determined and gone *.' Vet, while they ſubſiſt, they are reckoned 
eſtates for life; becauſe, the time vi which they will endure 
being uncertain, they may by poſſibility laſt for life, if the con- 
tingencies upon which they are to determine do not ſooner hap- | 
pen. And, moreover, in caſe an eſtate be granted to a man for 
his life, generally, it may alſo determine by his civil. death z/as 
if he enters into a monaſtery, whereby he is dead in law *: for 
| which reaſon in conveyances the grant is uſually made for the 


« term of a man's natural life; - which: « can 1 determine by 5 
his natural death. ei | 


4 Co. Litt. 42. | Co. Lit . | | 2 , 
IT » NS FP | 5 
f Ibid. 36. I See Vol. I. pag. 132. | 
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Ta 1 x 1 to an 8 * lie, are principally the f follow- wh 
ings; which are applicable not only to that ſpecies of tenants for 
life; which are expreſſly created by deed; but alſo: to thoſe, . 
u Wan * 9 1 SPETIUOR. pk P 
= EIT 4 1 06 E AY. year's Fa life, 3 . e by e covenant. or 
= agreement, mp. of common right take upon the land demiſed to 
bim reaſonable 2fovers* or boten. For he hath a right to the full 
enjoyment and uſe of the land, and all it's profits, during his eſ- 
tate therein. But ** is not permitted to cut down timber or do 
other waſte upon the premiſes ® : for the deſtruction of ſuch 
things, as are not the temporary profits of the tenement, is not 
neceſſary for the tenant's complete enjoyment. of his eſtate; but 
| tends to the 3 and W lo; of the neten entitled to 
| the © inheritance, , 


A 


2. -TzxANT. or lte a or his e tal not t be pre- 
Indeed by any ſudden determination of his eſtate, becauſe ſuch | 
determination is contingent and uncertain 3. Therefore if a te- 
nant for his own life ſows the lands, and dies before harveſt, his 
executors ſhall have the emblements, or profits of the crop: for 
the eſtate was determined by the af of God; and it is a maxim 
in the law, that aur Dei nemini facit injuriam. The repreſenta- 
tives therefore of the tenant for life ſhall have the emblements, 
to compenſate for the labour and expenſe of tilling, manuring, 
and ſowing, the lands; and alſo for the encouragement of huſ- 
bandry, which being a public benefit, tending to the increaſe 
and plenty of proviſions, ought to haye the utmoſt ſecurity and 
privilege that the law can give it. Wherefore, by the feodal law, - 
if a tenant for life died between the beginning of September and 
the end of February, the lord, who was entitled to the reverſion, 
was alſo entitled to the profits of the whole year; but, if he 
died between the beginning of March and the end of Auguſt, the 


k See pag. 35. | FRAN m bid. 53. 
Co. Litt, 1. 855 » Ibid. 5 5. 


heirs 


wn 10 BOY 1 rant akin the whole. * From hence our te of 
emblements ſeems to have been derived, but with very confider- 


able improvements. 80 it is alſo, if a man be tenant for the life 


of another, and ceftuy que vie, or he on x wiioſs life the land is 


held, dies after the corn ſown, the tenant pur auter vie ſhall have 


the emblements. The ſame is alſo the rule, if a life-eſtate be 


determined by the ac of law. Therefore, if a leaſe be made to 


huſband and wife during coverture, (which gives them a deter- 
der w for life) and the huſband ſows the land, and after- 
ey are divorced a vinculo matrin 


the act of law?. But if an eſtate for life be determined by the 
tenant's own act, (as, by forfeiture for waſte committed; or, if 


a tenant during widowhood thinks proper to marry) in theſe, and 
ſimilar caſes, the tenants,” having thus determined the eſtate by 


their own acts, ſhall not be entitled to take the emblements 4. 
The doctrine of emblements extends not only to corn ſown, but 
to roots planted, or other annual artific 
wiſe of fruit-trees, graſs, and the like; which are not planted 
_. annually at the expenſe and labour of the tenant, but are either 

the permanent, or natural, profit of the earth. For even when 


a man plants a tree, he cannot be preſumed to plant it in con- 


templation of any preſent proſit; but merely with a proſpect of 


it's being uſeful to future ſucceſſions of tenants. The advantages 


alſo of emblements are particularly extended to the parochial 


clergy by the ſtatute 28 Hen. VIII. c. 11. For all perſons, who 


are preſented to any ecclefiaſtical benefice, or to any civil office, 


are conſidered as tenants for their own lives, unleſs the contrary | 


be W in the form of dane 


3. A THIRD incident to eſtates for life relates to the under- 
tenants or leſſees. For they have the ſame, nay greater indul- 
gences, than their leſſors, the original tenants for life. The ſame; 
for the law of eſtovers and emblements, with regard to the tenant 

* Feud. l. 2. f. 28. 0. Lia. 5g. 


5 Rep. 116. | 18 o. itt. $5» 56. 1 Roll. . 
"== Q 2 : for 


the atrimomi, the huſband ſhall 
lined the emblements in this caſe; e the ſentence of divorce is 


ial profit: but it is other- 
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. 1 tor life; is alſo law Ab Ded en wider: coed Who repre - 
—_ ſents him and ſtands in his place: and greater; Forkn check caſes 
_ where tenant for life ſhall not have the emblements, becauſe the 


© -  eftate determines by his own act, the exception thall not reach his 
—_ leflee who is a third perſon” As in the caſe of a woman who _ 
_— huolds durante viduitate; her taking huſband is her own act, and 


= - therefore deprives her of the emblements: but if the leaſes her 
= ets eſtate to an under- tenant, who ſows the land, and the then mar- 
ries, this her act ſhalt not deprive the tenant of his emblements, 
vho is a ſtranger and could not prevent her*. The leſſees of te- 
nants for life had alſo at the common law another moſt unteaſon- 
able advantage; for, at the death of their leffors the tenants for 
life, theſe under-tenants might if they pleaſed quit the premiſes, 
and pay no rent to any b for the occupation of the land lince 
the laſt quarter day, or e day aſſigned for payment of rent v. 
To remedy which it is now enactedꝰ, that the executors or ad- 
miniſtrators of tenant for life, a death-any leaſe determi- 
ned, ſhall recover of the leſſee a ratable proportion of NP from 
0 laſt _ of mh ery to the death of n en. t 30 e 


* "y 9 
2 


l Tun nent ee for life' is viel the! legal kin as We 
, tinguiſhed from conventional; viz. that of tenant in tail after 
Poſſibility of iſſue extinct. This happens, where one is tenant in 
ſpecial tail, and a perſon, from whoſe body the iſſue was to ſpring, 
dies without iſſue; or, having left iſſue, that iſſue becomes ex- 
tinct; in either of theſe caſes the ſurviving tenant in ſpecial tail 
becomes tenant in tail after poſſibility of iſſue extinct. As, where 
one has an eſtate to him and his heirs on the body of _ preſent 
wife to be begotten, and the wife dies without iſſue“: in this 
caſe the man has un eſtate- tail, which cannot poſſibly deſcend to 
any one; and therefore the la makes uſe of this long periphrafis, 
as abſolutely neceſſary to give an adequate idea of his eſtate. For 
if it had called him barely tenant in fee-tail ſpecial, that would 


-* Cds Lit. 55. . 1 Stat 11 Geo. II. . 19. 45 15. 
t Cro. Eliz. 461. 1 Roll. Abr. 727. '* L200, C23. - 

10 Rep. 127. 5 
| not 


D 141 Ss. mn + 


capable 5 _— per 6 oy it lies 74260 nd in 
tail without iſue, this had. — — 1 to the preſent fact, and 
would. not have excluded the poſſibility of future iſſue. Had he 
been ſtiled tenant in tail without poſfebility of iſſue, this would ex- 
aſt as well as preſent, and he might under this de- 
1c dera never have had any poſſibility of iſſue. No definition 
therefore could ſo exactly mark him out, as this of tenant in rail 
After poſſibility of iſſue ertinct, which (with a, preciſion peculiar to 
our own law) not only takes in the poſſibility of iſſue in tail 


which he once had; but alſo ſtates that "2 n is now ex- 
py and yu 11 


17 


the 40 of God, that is, be | 


Es nat. mw 2 55 "or IS 
the death of that perſon out of whoſe body the iſſue was to ſpring; 


for no limitation, conveyance, or other human act can make it. 


For, if land be given to a man and. his wife, and the heirs of 
their two bodies begotten, and they are divorced @ vinculo matri- 
mon, they ſhall neither of them have this eſtate, but be barely 
tenants for life, notwithſtanding the inheritance once veſted in 
them ). A poſſibility of iſſue is always ſuppoſed to exiſt, in law, 
unleſs extinguiſhed by the death of the parties; even Gough! the 
donees be each of. them. an hundred Years: old*. | 

This eſtate i is ** an e nature, e partly of an 
9 and partly of an eſtate for life. The tenant is, in 
truth, only tenant for life, but with many of the privileges of a 
tenant in tail; as, not to be puniſhable for waſte, Cc: or, he 
is tenant in tail, with many of the reſtrictions of a tenant for life; 
as, to forfeit his eſtate if he alienes it in fee-ſimple* : whereas 
ſuch alienation. by tenant in tail, though voidable by the iſſue, is 
no forfeiture of the eſtate to the reverſioner; who is not con- 
cerned in intereſt, till all poſſibility of iſſue be extinct. But, in 


x 1 Roll. Rep. 184. 11 Rep. 80. + Co. Litt. 27. 
y Co, Att; 8. 1 


 Litt, $. 34. Co. Litt. 28. general, 
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general, the law looks' upon this eſtate as equivalent 


for life only; and, as ſuch, will permit this tenant to exchange 


his eſtate with a tenant for life; which exchange can otily be 


made, as we men 90 P e anne that e are edel in their 


nature. i ee eee E n bio, 
UI. Tine 67 ing Englan 'h 
marries a woman ſeiſed of lands and tenethétits i in eee or 
fee-tail; that is, of any eſtate of inheritance; and has by her 
iſſue, born alive, which was capable of inheriting her eſtate. In 
this caſe, he ſhall, on the death of his wife, e the _ con 
his was as 1 by the Ry of England. We 
Tais aaa aceeding to See 0 it! 8 u denvminution, 
becauſe it is uſed within the realm of England only; and it is 


ſaid in the mirrour* to have been introduced by king Henry the | 
firſt: but it appears alſo to have been the eſtabliſhed law of Scot- 


land, wherein it was called curialitas* : ſo that probably our word 


eurteſy was underſtood to fignify rather an attendance upon the 
lord's court or curtis, (that is, being his vaſal or tenant) than to 


denote any peculiar favour belonging to this iſland. And there- 
fore it is laid down? that, by having iſſue, the huſband ſhall be 


intitled to do homage to the lord, for the wife's lands, alone: 


whereas, before iſſue had, they muſt both have done it together. 


It is likewiſe uſed in inan. by virtue of an ordinance of king 
Fenry IIS. It alſo appears“ to have obtained in Normandy; and 
was likewiſe uſed among the antient Almains or Germans. And 


yet it is not eri apprehended to have been a conſequence 
of feodal tenure*, though I think ſome ſubſtantial feodal reaſons. 
may be given for it's introduction. For, if a woman ſeiſed of 
lands hath iſſue by her huſband, and dies, the huſband is the na- 
tural guardian of the child, and as ſuch is in reaſon entitled to 

the profits of the lands in order to maintain it: and therefore the 


© Litt. 5. 35. 52. 1 8 Pat. 11H. Ill n. 30. in 2 Bae. Abr. 659. 
„ | * Grand Couftum. c. 119. 

A 4 2. 1-19. 4. | i Lindenbrog. LL. Aiman. f. 92. | 
f Litt, $. 90. Co. Litt. 30. 67. E Wright. 294. heir 
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po apparent of a tenant by the curteſy could not be in ward to 
the lord of the fee, during the life of ſuch tenant'. As ſoon 
therefore as any child was born, the father began to have a perma- 
nent intereſt in the lands, he became one of the pares curtis, and 
was called tenant by the curteſy initiate ; and this eſtate being 
| once. veſted. in him by the birth of the child, was not liable to 


oy ene dere n rte or e e ta wh "_ of _ 


Anna are: mens Wh — — to e a vlnnoy: __ the 
angus 5 marriage, ſeiſin of the wife, iſſue, and death of the 
wife. I. The marriage muſt be canonical, and legal. 2. The 
ſeiſin 0 the wife muſt be an actual ſeiſin, or poſſeſſion of the 
lands; not a bare right poſſeſs, which is a ſeiſin in law, but 

an actual poſſeſſion, which is a ſeiſin in deed. And therefore a 
man ſhall not be tenant by the curteſy of a remainder or reverſion. 
But of ſome incorporeal hereditaments a man may be tenant by 
the curteſy, though there have been no actual ſeiſin of the wife: 
as in caſe of an advowſon, where the church has not become 
void in the life time of the wife; which a man may hold by the 

curteſy, becauſe it is impoſſible to have had actual ſeiſin of it, 
and impotentia excuſat legem . If the wife be an idiot, the huſband 
ſhall not be tenant by the curteſy of her lands; for the king by 
prerogative is entitled to them, the inſtant ſhe herſelf has any title: 
and ſince ſhe could never be rightfully ſeiſed of theſe lands, and 
the huſband's title depends entirely upon her ſeiſin, the huſband 
can have no title as tenant by the curteſy *. 3. T he iſſue muſt 
be born alive. Some have had a notion that it muſt be heard to 
cry; but that is a miſtake. Crying indeed is the frongeft evi- 
dence of it's being born alive; but it is not the on/y evidence b. 
The iſſue alſo muſt be born during the life of the mother; for, 
if the mother dies in labour, and the Caeſarean operation is per- 
formed, the huſband in this caſe ſhall not be tenant by the cur- 


1 F. N. B. 143. o Co. Litt. 30. Plowd. 263. 
m Co. Litt. zo. P Dyer, 25. 8 Rep. 34, 
q Lid. + af 5 
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See entitled. as baving had no iſſu 
deſcended to the child, while he was yet in his mo 


RIGHTS | Bidar — 5 


-auſe;/ at ahe. ee of the mother's death, he was | 
e born, but the land 
and the eſtate, being once ſo veſted, ſhall not afterwards he taken 

from him. In gavelkind lands, a huſband may be tenant by the 
curteſy without having any iſſue . But in general there muſt be 
iſſue born; and ſuch iſſue muſt alſo be capable of inheriting the 
mother's eſtate*. Therefore if a woman be tepant in tail nale, 
and hath only a daughter born, the huſband is not thereby entitled 
to be tenant by the curteſy; becauſe ſuch iſſue female can never 


tely: 


inherit the eſtate in tail male. And this ſeems to be the tru- 


reaſon, why the huſband cannot be tenant by the curteſy of any 
lands of which the wife was not actually ſeiſed: becauſe, in or- 


der to intitle himſelf to ſuch eſtate, he muſt have RY iſſue 
that may be heir to the wife; but no one, by the ſtandiy 3 


of law, can be heir to the anceſtor of any land, e 

anceſtor was not actually ſeiſed; and therefore, as the huſb ind 
hath never begotten any iſſue that can be heir to thoſe lands, he 
ſhall not be tenant of them by the curteſy . And hence we may 


obſerve, with how much nicety and conſideration the old rules of 
law were framed; and how cloſely they are connected and inter- 
woven together, ſupporting, illuſtrating, and demonſtrating one 
another. The time when the iſſue was born is in material, _— 


vided it were during. the coverture: for, whether it were born 


before or after the wife's ſeiſin of the lands, whether it bo iliving 


or dead at the time of the ſeiſin, or at the time of the wife's 
deceaſe, the huſband ſhall be tenant by the curteſy . The huſ- 
band by the birth of the child becomes (as was before obſerved) 
tenant by the curteſy initiate, and may do many acts to charge 
the lands; but his eſtate is not conſummate till the death of the 


wife; which is the fourth 1 laſt IE to make a $944. 50% 
tenant by the een wb | | 


1 Co. Lit, 29. a Jgid. 40. 1 N 
s Litt. F. 56. Es ze. 
a dit 49. 5 TAE Y Bid. 
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V. TAT in — is — ain Huſband as a woman 
is ſeiſed of an eſtate of inheritance, and dies; in this caſe, the 
wife ſhall-have the third part of all the lands and tenements 
whereof he was ſeiſed during the coverture, to > hold to _— 
| mh Wee term pos natural he. 
17 i 24 "tt | 
| — is called i in Latin iow the foreign ;oriſts ons wut 
bp Bracton and our Engliſh writers dos: which among the Ro- 
mans ſignified the marriage portion, which the wife brought to 
her huſband; but with us is applied to ſignify this kind of eſtate, 
to which the civil law, in it's original ſtate, had nothing that bore 
a reſemblance: nor indeed is — any thing in general more 
different, than the regulation of landed property according to the 
Engliſh, and Roman laws. Dower out of lands ſeems alſo to 
have been unknown in the early part of our Saxon conſtitution; 
for, in the laws of king Edmond*, the wife is directed to be ſup- 
ported wholly out of the perſonal eſtate. Afterwards, as may be 
ſeen in gavelkind tenure, the widow became entitled to a condi- 
tional eſtate in one half of the lands, with a proviſo that ſhe re- 
mained chaſte and unmarriedꝰ; as is uſual alſo in copyhold dowers, 
or free bench. Vet ſome have aſcribed the introduction of dower 
to the Normans, as a branch of therr local tenures; though we 
cannot expect any feodal reaſon for it's invention, ſince it was not 
a part of the pure, primitive, ſimple law of feuds, but was firſt 
of all introduced into that ſyſtem (wherein it was called ew, 
zertia*,” and dotaktium) by the emperor Frederick the ſecond ©; 
who was cotemporary with our king Henry III. It is en : 
therefore that it might be with us the relic of a Daniſh cuſtom: 
ſince, according to the hiſtorians of that country, dower was in- 
troduced into Denmark by Swein, the father of our Canute tlie 
great, out ob gratitude to the Daniſh ne who: ſold all their 


ie. . 10. | 1 © Wright. 192. 
3 | 4 Ang; . 2. f. 22. 5. 9. 
v Somner, Gavelk. 51. Co. Litt, 33. Bid. 

Bro. Dower, 70. 


Vol. II. — — 


= U — — e 
EK IL EEE — —— . 
— ̃ — 1 ̃⁵— — 
8 — = bs. — 
_ EATS — S — 2 — _ TE by Y 4 
' = x 5 — 2 8 0 
rr Acc — oe & * „53 = od * 
—— — A 2 2 — 2 * E 2 n . 9 =—_ SER - 
— . —— r ER EI) 1 YT . - l l = 
—— Jͤĩ ↄ³² c U > ey PP ED PEER 2G Dt nw NN er EIT R — es Eee i GR — rr 
un 8 Fay i n boi tie Ae nt, Wy Es - ry * A =_ ho N IT 0 R cc * 3 5 Ay * N * ä = R 
8 LPS 2 * * * r 4 3 .. 1 : A N r oo bor 1 a5 ö e FF 2 > I 
f 2 3 , . * * x & > 2 ” * . — WRIT HEE . wr PUTS LT CO OS TIS © =, 
8 = * pe TS F * 1 P oy vp 
g I . © ITY, Kt . . a : Ys - £ 2 OV . 9 
* 75 - < 1 * je — 8 : 2 | - "= 
- 7 s ＋ 3 N 4 1 7 1 
= - of - * ** { 2 4 er bs * — 4 , * 8 


111 124 , 
rs 2 
Nee oy 1 
HLH Tot 8 
it q 
| 110 5 
n 10 268; 
hr Oe : 
by 19 vel : 
iy Nie | 
le, 
* 45 = * 
nn 
"$125 Hz ; 0 g 
16 « — 14 8 
Mic! T4 a 
p H q * 
ret 
HMF 
1 jo 
2 4 5 [4 4 
1 5 FX 3H { > 44 
{tf y [1 
1 4 pd 
i HITS a 
nne 
are 
1175 ! : 
TY. LM 
Mur! 4 # 
Wk 1 24 HRT 
i! 4 * ” 
ue. 1 4 
r a: 
ne i 
WR 
21114: HIBY * 
e 
rn; 1 
Nee 
q 3 th , : 
N 16 
e 
WNT 1 3 
A RR 
i 
2 
Mn 
5 


1 18 1 
jewels to W him when taken priſoner by ö 


5 it, is a very plain and a ſenſible one; for the ſuſtenance of the 


: . 
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| e ly at! the time ef his de dea 


elopes from her huſband, and lives with an 
loſe her dower, unleſs her huſband be voluntarily reconciled to 
her. It was formerly held, that the wife of an idiot might be 
endowed, though the huſband of an idiot could not be tenant by 


- 
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ever this be, the reaſon, which our law gives for op 


v ie, _ wore nurture wag minen of the eee * nnn 
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"In telt of this eſtate; let us, fi ſt, cbnfidte unde Wer 


0 endowed; ſecondly, of w ſhe may be endowed; erh e the 


manner how ſhe ſhall be endo 


ved; bans Foutthly, 
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Ihe muſt be " actu 
If ſhe be — a . 
culo matrimonii, ſhe ſhall not be endowed ; for ub: nullum matri- 


monium, ibi nulla db. But a divorce 4 menſa et thorò only doth 
not deſtroy the dower ; no, not even for adultery ute by the 


common law k. Vet now by the ſtatute Wal. 2. if a woman 
2 A lterer, ſhe ſhall 


the curteſy : but as it ſeems to be at preſent agreed, upon Fun 
ciples of ſound ſenſe and reaſon, that an idiot cannot matry, 
ing incapable of conſenting to any contract, this doctrinè canno 
now take place. By the antient law the wife of a perſon attainted 
of treaſon or felony could not be endowed; to the intent, ſays 
Staunforde®, that, if the love of a man's own life cannot reſtrain 


him from ſuch atrocious acts, the love of his wife and children 
may: though Britton“ gives it another turn; vix. that it is pre- 


ſumed the wife was privy to her huſband's crime. However, the 
ſtatute 1 e c. 12. abated Who "_- of the common n in 


Mod. Un. Hiſt. xxxii. fes | detalitii er trientis ex Joni 22 viri. 
_ Bract. J. 2. c. 39. Co. Litt. 30. (Stiernh. J. 3. c. 2. | 
-b BraQt. I. 2. c. 39. 5. 4. I 13 Edw. I. e. 34. 
0 n Co. Litt. 31. 
* Vet, among the antient Gochs, „„ . 
dultereſs was puniſhed by the loſs of her c. 110. 


0 LAS. 
* 
, . 
, . — . 
0 6 


an eue. wh allowed the wiſe ber dower. But a able. | 


ho are of their We Hutt print wile of ee ä 
An alien lſo cannot be endowed, unleſs ſhe be queen conſort ; W 
for no alien 18 capable of holding lands a. The wife muſt be above 
nine years old at her huſband's death, otherwiſe ſhe ſhall not be 
lowed*:/ though in Bracton's time the age was indefinite, and 


rer was then ot yon: 6 4 uxor e dotem een et vi- 


are nes nab; enquire, "wy AHL may 1 ved. | 
And has is now by law entitled to be endowed of all lands and 
enements, of which her huſband was ſeiſed in fee-ſimple or fee- 
tail at any time during the coverture; and of which any iſſue, 
| which ſhe might have had, might by poſſibility have been heir“. 
Therefore if a man, ſeiſed in fee-fimple, hath a ſon by his firſt 


wife, and after marries a ſecond wife, ſhe ſhall be endowed of 
his lands; for her 1 


the death of the ſon by the former wife. But, if there be a 
donee in ſpecial tail, who holds lands to him and the heirs of his 
body begotten on Jane his wife; though Jane may be endowed 
of theſe lands, yet if Jane dies, and he marries a ſecond wife, 
chat ſecond wife ſhall never be endowed of the lands entailed ; 
for no iſſue, that ſhe could have, could by any poſſibility inherit 
them. A ſeiſin in law of the huſband will be as effectual as a 
ſeiſin in deed, in order to render the wife dowable; for it is not 
in the wife's power to bring the huſband's title to an actual ſeiſin, 
as it is in the huſband's power to do with regard to the wife's 
lands: which is one reaſon why he ſhall not be tenant by the 
curteſy, but of ſuch lands whereof the wife, or he himſelf: in 
her right, was actually ſeiſed in deed”. The ſeiſin of the huf- 
band, for a ee inſtant only, when the SING act which gives 


P 5 & 6Edw.VI. c. 11. * 420 „Lit. g. 36.53. 
1 Co. Litt. 31. 2 | e 
VPP „Co. Litt. 31. 
J. 2. c. 9. F. 3. eee 
R 2 


iſſue might by poſſibility have been heir, on 


n 


188 Ve "00 R116 A „„ Boot 1. 64 


land ae 3 to a 


and hereditaments, corporeal or incorporeal, unde 
tions before- mentioned; unleſs there be ſome ſpecial reaſon to 
the contrary. Thus, a woman ſhall not be endowed of a caſtle, 
built for defence of the realm*: nor of a common without ſtint ; 


furvivorſhip, in conſequence of which ſeiſin id. $. 39. 


it alſo out of him again, (as where by airs 
ian, and he immediately renders it back by 
the fame fine} ſuch a ſeiſin will not intitle the wife to dower-ꝛ 
for the land was merely in tranfitu, and never reſted in the huf- 

band. But, if the land abides in him for a fingle moment, it 

ſeems that the wife ſhall be endowed thereof. And, in ſhort, a 
widow may be endowed of all her huſband's lands, tenements, 


the reſtric- 


for, as the heir would then have one portion of this common, 

and the widow another, and both without ſtint, the common 

would be doubly ſtocked *, Copyhold eſtates alſo are not liable 

to dower, being only eſtates at the lord's will; unleſs by the 
ſpecial cuſtom of the manor, in which caſe it is ufually called 

the widow's free-bench*. But, where dower is allowable; it 
matters not, though the Wadde aliene the lands pk n 1. 
ooverture; for he alienes them e to dower“. to. 6% 


e as to 83 manner in les a woman is Auk bow en- 
4 There are now ſubſiſting four ſpecies of dower; the 


fifth, mentioned by Littleton, de la plus belle, having been abo- 


liſhed together with the military tenures, of which it was a con- 


ſequence.  1.-Dower by the common law; or that which is before 
deſcribed. 2. Dower by particular cu/fom*®; as that the wife ſhall 
have half the huſband's lands, or in ſome places the whole, and 


in ſome ly: a nen 3- Dower ad * en a n is 


X Oi Jac. 61 5. 2 Rep, 67. Co. Liu. his dun had a verdis for 5 dow 

31. (Cro, Eliz, 503.) 

„This doctrine was extended very far 2 Co, Litt. 31. 3 Lev, 401. 

by a jury in Wales, where the father and ©® Co. Litt. 32. 1 Jon. 315. 

ſon were both hanged in one cart, but the * 4 Rep. 22. 

ſon was ſuppoſed to have ſurvived the fa- Co. Litt. 32. 

ther, by appearing to ſtruggle longeſt; 4 F. 48, 49. 

whereby he became ſeiſed of an eſtate by © Hitt. $. 7. 


where 


of Mania „„ ol 


fee · ſimple af full age, openly at the church diag; 
iages 2 — nene jade 
| en dotl . his ai: with the hide, or rack 
 quantityids he ſhall pleaſe, of his lands; at the ſame time ſpe- 
cifying and aſcertaining the ſame: on which ths wife, after her 
huſband's death, may enter withaut farther ceremony. 4. Dower 
er afſenſu putrirs; which is only A dperies " dower-ad gſium 
ecclefiae,' made when the huſband's father is alive, and the fon 
by his conſent; -exprefily given, endows his wife with parcel of 
his father's lands. In enen of theſe caſes, they muſt (to pre- 
vent frauds) be made in faci ecclefige et ad oftium ecclefiae ; non 
enim valent fatta m 1. aua, nec in ame n! a” clan- 
1 ee e ae 


* 4 


i is curious s to ls hs FSR revolutions which tis 3 
trine of dower has eee ſince it's introduction into Eng- 
land. It ſeems firſt to have been of the nature of the dovrer in 
gavelkind, , r. a moiety of the huſband's 
lands, but forfeitable by 1 inchatinency or a ſecond marriage. By 
the famous charter of Henry I, this condition, of widowhood 
and chaſtity, was only required in caſe the huſband left any iffue*: 
and afterwards-we hear no more of it. Under Henry the ſecond,. 
according to Glanvil®, the dower ad oftium ecclefiae was the moſt | 
uſual ſpecies of dower ; and here, as well as in Normandy” „it was 
binding upon the wife, if by her conſented to at the time of mar- 
riage. Neither, in thoſe days of feodal rigor, was the huſband al- 
lowed to endow her ad eſtium ecclefiae with more than the third part 
of the lands whereof he then was ſeiſed, though he might endow 

her with leſs; leſt by ſuch liberal endowments the lord ſhould be 
peed: of his OED and other feodal PIR *. But if no 


8 Lite ak: 588 . Hen. J. A. P. 110. Tntrod. to great: 
® Bracton. J. 2. c. 39. F. 4. ee edit, Oxon. pag. iv.] 

1 $7 mortuo viro nor ejus remanſerit, es ſine & I. 6. c. 1. 2, 

 liberis. fuerit, dotem ſuam habebit ; — fi vero I Gr, Couſfum. c. 101. 

uæor cum liberis remanſerit, dotem quidem ba- m Brat. J. 2. c. 39. $. 6. | 

lebit, dum corpus ſuum legitime ſervaverit.. _ fpec ific 


Di 
LI \ 
11% * ö 


| acquiſitions ®: *: and, if the 
in goods, chattels, or money, at the time 


— common e 3 wal 
her dos rutionabilit) of ſuch lands We e as che! uſba 
was ſeiſed of at the time of the eſpouſals, and no other; un 


he ſpecially engaged before the prieſt to endow her of his future) 


WLDANCc had no lands, an endowment | 


'of eſpouſals, was _—_— 


of: any dower® in lands which he after wards ac u 


tion is made of any alterati 


| John' s magna carta, and the firſt charter of Henry Ile no 1 men- 


on of the common law, in reſpect of 
; w__ lands —_——_ to _— Penh in thoſe. of, vnn v. and r 1 


Fs ee ren | third. part nf all luck lands as ebe had held 


in his life time: yet, in caſe of a ſpecific endowment of leſs ad 
 oftium eccleſiae, the widow had ſtill no power to waive it after her 


huſband's death. And this continued to be law, during the reigns 
of Henry III and Edward 1“. In Henry IV's time it was denied 


| 5 5 A De 0 * ak Rada. . terris c- 
| quif inis et acquirendis. (Bratt. ibid.) 


© Glanv. c. 2. 
b When ſpecial tidownnhats were made 


ad oftium eccleſiae, the huſband, after affiance = 
made, and troth plighted, uſed to declare 
with what ſpecific lands he meant to endow 


his wife, (quod dotat eam de tali manerio cum 


pertinentits, c. Bradt. ibid.) and therefore 
in the old York ritual (Seld. Us. Hebr. I. 2. 


6. 27.) there is, at this part of the matri- 
monial ſervice, the following rubric; fa- 
&« cerdos interroget dotem mulieris; et, fi terra 
« ei in dotem detar, tune dicatur pfalmus iſte, 
tek. When the wife was endowed ge- 
nerally (abi quis uxorem ſuam dotaverit in ge- 


nerali, de omnibus terris et tenementis; Bract. 
ibid.) the huſband ſeems to have ſaid, © with 
all my lands and tenements I thee endow ;” 
and then they all became liable to her dower. 

When he endowed her with perſonalty only, 


to be law, that a woman can be endowed of her huſband's goods 
1 wow cliattcls': | bat underEdward Do nn __ it ner ex- 


14 


uh a to. Sy s «with all my 1 1 | 


OD (or, as the Saliſbury ritual has it, with all 


G my worldly thatte! ') T thee endow ;” which 
OG the wife to her thirds, or pars ra. 
bilis, of his perſonal eſtate, which is 
provided for by magna carta, cap. 26. and 
will be farther treated of in the concluding 
chapter of this book: though the retaining 


this laſt expreſſion i in our modern liturgy, if 


of any meaning at all, can now refer only 


to the right of maintenance, which the ac- 


quires during e out of her huſband's 
perſonalty. | 


1 4, h. n 4 7. edit. Oxon. 


5 Affienetur autem ei pro dote ſua tertia pars 
totius terrae mariti ſui quae ſua fuit in vita 


ſua, nifi de minori dotata fuerit ad oftium ec- 


clefiae. c. 7. [ Mid.) 
Bract. abi ſupr. Britton. c. 101, 102. 


+ Flet. g. ng 11, 19; 


P. 7 Hen. F. 13, 14. W n 
preſſly, 


* 


* l 35 55 + | » N 
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| oteſily; that a we W endowed ad oftium ecclefiae Ach 
more than a third dat 3 and ſhall have her election, after her 
huſband's death, to accept ſuch dower, or refuſe it and betake 
| herſelf, Glades at common law”. Which ſtate of uncertainty 
was probably the reaſon, - chat theſe ſpecific dowers, a 2 
abi. Bow ex ex afenſs —_ . en Ae into o total diluſe. 1 
1055 PRO oc EED aller nt to evtiides the daher of ed 
or aſſigning dower, by the common law, which is now the only 
Y n „ear By the old law, grounded on the feodal exactions, 
a woman could not be endowed without a fine paid to the lord: 
r could ſhe marry again without his licence; leſt ſhe ſhould 
contract herſelf, and ſo convey part of the feud, to the lord's 
enemy. This licence the lords took care to be well paid for; 
and, as it ſeems, would ſometimes force the dowager to a ſecond 
marriage, in order to gain the fine. But, to remedy theſe op- 
preſſions, it was provided, firſt by the charter of Henry I, and 
afterwards: by magna carta, that the widow:ſhall pay nothing 
for her marriage, nor ſhall be diſtreined to marry afreſh, if ſne 
7 chooſes to live without a huſband ; but ſhall not however marry 
againſt the conſent of the lord: and farther, that nothing ſhall 
by Hai for aſſignment of the widow's dower, but that ſhe ſhall 
remain in her huſband's capital manſion-houſe for forty days after 
his death, during which time her dower ſhall be aſſigned. "T heſe 
forty days are called the widow's quarentine ; a term made uſe of 
in law to ſignify the number of forty days, whether applied to 
this occaſion, or any other *. The particular lands, to be held in 
dower, muſt be affigned * by the heir of the huſband, or his 
guardian ; not only for the ſake of notoriety, but alſo to entitle 
the lord of the fee to demand his ſervices of the heir, in reſpect 
4 wo rein ſo Ren. | TRE the heir by this Yo becomes tenant | 


| * $ 39. "Wk N. B. I 50 x; {Jt Aigen in li 3 6 


„6. 41. 185 33 which perſons coming from infected 
ann countries are obliged to wait, before they 
Y ubi ſupra. | are permitted to land in England, 

2 (ap. 7. | . „ Ct. 34.36; 


thereof 


136 e Ren e "Booth Ex) 
thereof to the lord, and the widow! is immediate te: the 
heir, by a kind of ſubinfeudatio or under-tenancy; completed 
by this inveſtiture or aſſignment : which terurs my lt be 
created, notwithſtanding tlie ſtatute of quis emptores, becauſet 
the heir parts not with the fee-ſimple, but only with an eſtate 
for life. I the heir or his guardian do not affign her dowWer 
within the term of quarentine, or do aſſign it 3 ſhe has | 
her remedy at law, and the ſheriff is appointed 
if the heir (being under age) or his guardian, 
ſhe ought to have, it may be tert remedies. by v ub 
admeajurement of e If the thing of which ſhe's endowed | 
be diviſible, her dower muft be ſet out by metes and 
but, if it be indiviſible, ſhe muſt be nds e; ad; of 
the third preſentation to a church, the third toll-diſh of a mill, 
the third 8 * rofi * r a _ nem 5 ti 
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. 0 preconce tec ; marriages, and in mitts of eee 
| eee tenancy in dower happens very ſeldom l for, the 
claim of the wife to her dower at the common law diffuſing it- 
ſelf ſo extenſively, it became a great clog to alienations, and was 
otherwiſe inconvenient to families. Wherefore, ſince the alte- 

ration of the antient law reſpecting dower ad oftium eeclfiae, 
which hath occaſioned the intire diſuſe of that fpecies of do wer, 
jointures have been introduced in their ſtead, as a bar to the | 
claim at common. law. Which leads me to FORCES penal 


. H o.] died try be 1 or 1 ente | 

be barred of her dower not only by lacs] divorce; being an 
alien, the treaſon of her huſband, and other diſabilities before- 
mentioned, but alſo. by detaining the title deeds, or evidences of 
the eſtate from the heir; until ſhe reſtores them?: and, by the 
ſtatute of Gloceſter®, if a arr 10 alienes the land afligned her 


© Co. Litt. 34, 35» 1 3 Litt. PU 
4 F. N. B. 148. Finch, L. 314. Stat. f Ibid. 39. 
Weſtm. 2. 13 Edw. I. c.7. | 8 6 Edw. I. c. 7. 


ing a ine ot ſuffering a recovery of the lands, during her cover- 


ture: apr 90 ie Ae a Hen. VIII. * 1 1 


8 * S 
ict $3 7 „ — 5 


A einn which friatly F baking: fenen a joint eſtate, 


limited to both huſband and wife, but in common acceptation 
extends alſo to a ſole eſtate, limited to the wife only, is thus de- 
fined by fir. Edward Coke® ; a competent livelyhood of freehold 


for the wife, of lands and tenements; to take effect, in profit | 


« or poſſeſſion, preſently after the death of the huſband ; for the 
« life of the. wife at leaſt.” This deſcription is framed from the 
Name of the ſtatute 27 Hon. VIII. c. 10. before - mentioned; 

commonly called the ſtatute. of »/es, of which we ſhall ſpeak 
fully hereafter... At preſent I have only to obſerve, that, — 
the making of chat ſtatute, the greateſt part of the land of Eng- 
land was conveyed to uſes ; the property or poſſeſſion of the ſoil 


being veſted in one man, and the w/e, or profits thereof, in an- 


other; whoſe directions, with regard to the diſpoſition thereof, 


the former was in conſcience obliged to follow, and might be 


compelled by a court of equity to obſerve. Now, pos gp a huſ- 
band had the 2% of lands in abſolute fee-fimple, yet the wife was 
not entitled to any dower therein; he not being ,/e:/ed- thereof: 
wherefore it became uſual, on marriage, to ſettle by expreſs deed 
ſome ſpecial eſtate to the uſe of the huſband and his wife, for 


their lives, in joint-tenancy or jointure; which ſettlement. would 


be a proviſion for the wife in caſe ſhe ſurvived her huſband. At 


length the ſtatute. of uſes ordained, that ſuch as had the w/e of 


lands, ſhould, to all intents and purpoſes, be reputed and taken 
to be abſolutely „ee and poſſeſſed of the ſoil itſelf. In conſe- 
quence of which legal ſeiſin, all wives would have become dow- 
able of ſuch lands as were held to the uſe of their huſbands, and 


alſo entitled at the ſame time to any ſpecial lands that might be 


ſettled in jointure; 3 had not the ſame ſtatute provided, ag upon 


b Pig. of recov. 66: i 1 Inſt. 36. 
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for aue ſhe forfeizs it 59/7 fatto, and the heir may recover it 5 
| by action. A woman alſo may be barred of her dower, by levy-, 


_ ture”, But the moſt uſual method of barring dowers is by, ar, 
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ſhe ſhall be for ever precluded from her dower“. But thi thets/ 

four requiſites muſt be punctually obſerved: 1. The jointure muſt | 
take effect immediately on the death of the huſband. 2. It muſt” 

be for her own life at leaſt, and not pur auter vie, or for any term 


15 9 bo... 1 Ing © 85 5 2 | EN © ITY M 
" The RiGunurTs Ronin 105 5 


making ſuch an eſtate in jointure to the wife b 


of years, or other ſmaller eſtate. 3. It muſt be made to herſelf, 


and no other in truſt for her. 4. It muſt be made, and ſo in the 


deed particularly expreſſed to be, in ſatisfaction of her whole 


dower, and not of any particular part of it. If the j jointure be 


made to her after marriage, ſhe has her election after her huſband's 
death, as in dower ad oftium”ettlefiae, and may either accept it, 
or refuſe it and betake herſelf to her dower at common law ; for 
ſhe was not capable of conſenting to it during coverture. And 
if, by any fraud or accident, a jointure made before marriage 
proves to be on à bad title; and the jointreſs i 1s evicted, or turned 
out of poſſeſſion, ſhe ſhall then (by the proviſions of the . 
ſtatute) have her dower * tanto at the common law. a FTE TY 


Tres are ſome advantages ating 6 tenants in dare that 
do not extend to jointreſſes; and fo, vice verſa, jointreſſes are in 
ſome reſpects more privileged than tenants in dower. Tenant in 


_ dower by the old common law is ſubject to no tolls or taxes; and 


hers is almoſt the only eſtate on which, when derived from the 


king's debtor, the king cannot diſtrein for his debt; if contracted | 


during the coverture “. But, on the other hand, a widow — * 


* 4 Rep. 1, 2. 


C Theſe ſettlements, previous to mar- 


riage, ſeem to have been in uſe among the 
antient Germans, and their kindred nation 
the Gauls. Of the former Tacitus gives us 


this account. ** Dotem non uxor marito, ſed. 


„ uxori maritus affert : interſunt parentes et 


4 propinqui, et munera probant.” (de mor. 


Germ. c. 18.) And Caeſar, (de bello Gallico, 
J. 6. c. 18.) has given us the terms of a 
marriage ſettlement among the Gauls, as 
nicely calculated as any modern jointure. 
« Viri, quantas pecunias ab uxoribus dotis no- 


& mine acteperunt, tantas ex ſuis bonis, aefti= 


& matione fakta, cum dotibus communicant. 
« Hujus omnis pecuniae conjunctim ratio habe- 
« zur, fruftuſque ſervantur. Uter eorum vita 
« ſuperarit, ad eum pars utrinſque cum fruc- 
&« tibus ſuperiorum temporum pervenit.” The 
dauphin's commentator on Caeſar ſuppoſes 
that this Gauliſh cuſtom was the ground of 
the new regulations made by Juſtinian 
(Nov. 97.) with regard to the proviſion for 


widows among the Romans: but ſurely there 


is as much reaſon to ſuppoſe, that it gave 
the hint for our ſtatutable jointures. | 


m Co. Litt. 31, a, F. N. B. 150. 


enter 


Whol M een 80 
enter at once, withaut any formal proceſs, on her jointure land ; 


as ſhe alſo might have done on dower ad oftium ecclefiae, which a 
jointure in many points reſembles; and the reſemblance was ſtill 


greater, while that ſpecies of dower continued in it's primitive 


ſtate: whereas no ſmall trouble, and a very tedious method of 
: proceeding, i is neceſſary to compel a legal aſſignment of dower *. 
And, what is more, though dower be forfeited by the treaſon of 


the huſband, yet Made ſettled in jointure remain unimpeached 
to the widow*. Wherefore fir Edward Coke very juſtly gives 


it the preference, as being more ſure and ſafe to the widow, 
than even dower ad offium eccle/iae, the moſt eligible ſpecies of 
N CIs ties 0 
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Or ESTATES, LBS8 rear FREEHOLD. 


<1 $37 


\ F eſtates, 1 are Ich than freehold, chi are. three forts; ; 
1. Eſtates for years: 2. Eſtates al will: 3. taten by 


ſufferance. 9 e Wehe 


0 An eſtate for rare is a —_ for the poſſeſſion of lands 


or tenements, for ſome determinate period : and it happens where 


a man letteth them to another for the term of a certain number 
of years, agreed upon between the leſſor and the leflee *, and 


the leſſee enters thereon *. If the leaſe be but for half a year, 
or a quarter, or any leſs time, this leſſee is reſpected as a tenant 


for years, and is ſtiled ſo in ſome legal proceedings; a year being 


the ſhorteſt term which the law in this caſe takes notice of. 
And this may, not improperly, lead us into a ſhort explanation 
of the diviſion and calculation of time by the Engliſh law. 


Tur ſpace of a year is a determinate and well-known period, 
conſiſting commonly of 365 days: for, though in biſſextile or 


We may here remark, once for all, that whom it is made: the donor is one that 
the terminations of © —or” and © — ee“ giveth lands in tail ; the donee is he who 
obtain, in law, the one an active, the other receiveth it: he that granteth a leaſe is de- 
a paſſive ſignification; the former uſually nominated the leſſor; and he to whom it 


denoting the doer of any act, the latter him is granted the leſſee. l 9. 57.) 
to whom it is done. The feoffor is he that d Eid. 58. 
maketh a feoffment ; the feoffee is he to id. 67. 


leap-years 


the ogy 269 i 10 ths! phony together with the preceding 
day, thall be accounted fer one ne only. That of a month is 
more ambiguous : there bet q ommot uſe, two ways of 
t iti ; either as lunar, conſiſting of twenty eight 
day, che ſuppoſed revotorion' of the moon, Ates of which 
make a year; or, as calendar months, of unequal lengths, ac- 


cording to the Julian divifion in our OP, almanacs, com- 


meneing at the calends of each month, whereof in a year 1 
are only twelve. A month in law is a Tunar month, or twent) 

eight days, unleſs otherwiſe expreſſed ;' not only becauſe it is al- 
ways one uniform period, but becauſe it falls naturally into a 
quarterly diviſion by weeks. Therefore a leafe for “ twelve 
months“ is only for forty eight weeks; but if it be for 2 twelve 
month” in the fingular number, it is good for the whole year-. 
For herein the law recedes from it's uſual calculation, becauſe 
the ambiguity between the two methods of computation ceaſes; 


it being generally underſtood that by the ſpace of time called 


thus, in the fingular number, a twelvemonth, is meant the whole 
year, conſiſting of one ſolar revolution. In the ſpace of a day all 
the twenty four hours are uſually reckoned ; the lav 
ecting all fractions of a day, in order to avoĩd diſputes ?. There 

fore, if I am bound to pay money on any certain day, I diſeharge 
the obligation if J pay it before twelve of clock at night; after 


which the E var commences. But to return to eſtates 
we þ rack W 


Tur 8 E ee were e bebe stet to mere fete or 
5 huſpandtnen, ho every year rendered ſome equivalent in money, 
proviſions, or other rent; to the leffors or landlords ; bur, in or- 


der to encourage them to manure and cultivate the ground, they 


had a permanent intereſt granted them, not determinable at the 


will of the lord. And yet their . poſſeſſion was eſteemed of fo 
little conſequence, that they were rather conſidered: as the bailiffs 
or ſervants of the lord, who were to receive and' account for the 


© 6 Rep. 61. e Co. Litt. 135. 


profits 


Tat 
(tute 21 Hen. HI. 
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De Nerd 15 Boox 1 
erty of their | 


- _ at a TOE price, than, as having any pr 
own. And therefore they were not allowed to dave a fr 


eſtate but their intereſt (ſuch. as it was) veſted after their deaths | | 


in their executors; who were to make up the. accounts of 1 their 
teſtator with the lord, and his other creditors, and were intitle 1 
to the ſtock upon the farm. The leſſee's; eſtate might alſo, by 
the antient law, be at any time defeated, by a common recovery 
ſuffered by the tenant of the freehold ; which annihilated all 
leaſes for years then ſubſiſting, unleſs afterwards renewed. by the 
recoveror, whoſe. title was ſuppoſed gs en to en, . aden 
thoſe hasen were ranted. Doo 5 Aire 1 185 
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Wu 1 ILE eſtates for years were 4 precarious, i it i is no o wonder 


that they were uſually very ſhort, like our modern leaſes upon 


rack rent; and indeed we are told“ that by the antient law no 
leaſes for more than forty years were allowable, becauſe any longer 
poſſeſſion (eſpecially when given without any livery declaring the 


nature and duration of the eſtate) might tend to defeat the in- 


heritance. Vet this law, if ever it exiſted, was ſoon antiquated: A 


for we may obſerve, in Madox's collection of antient inſtru- 2 
ments, ſome leaſes. for years of a pretty early date, which conſi- 
derably exceed that period; and long terms, for three hundred 


years at leaſt, were e in uſe in the time of Edward III., 

and probably of Edward Ił. But certainly, when by the ſtatute 
21 Hen. VIII. c. 15. the termor (that is, he who is intitled to the 
term of years) was protected againſt theſe fictitious recoveries, 
and his intereſt rendered ſecure and permanent, long terms began 
to be more frequent than before; and were afterwards extenſively 
introduced, being found extremely convenient for family ſettle- 
ments and mortgages : continuing ſubject, however, to the ſame 
rules of ee and with the ſame inferiority to dSooholda, 


f 2 Litt. 4 5 | term, A. D. 1429. Xa. Bid. . 248, 


1 Mirror. c. 2. $. 27. Co. Litt. 45, 46. fol. 148. for fifty years, 7 Edu. TY. 
b Madox Formulare Anglican. n*. 239. 32 AM. pl. 6. 
fal. 140. Demiſe for eighty years, 21 Ric. II. * Stat. of mortmain, 7 Edw. I. 


. » » hid, 10. 245. fol. 146. for the like 
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2 Bern xx eſtate which ani! expire a ata 0 ede certain 1054 bre 


fixed, by whatever words created, is an eſtate. for years. And 


dane this eſtate is frequently called a term, ferminus, becauſe 
it's duration or continuance is bounded, limited; and determined: 
for every ſuch eſtate muſt have a certain beginning, and certain 


end i. But id-certum eſt, quod certum reddi poteft': therefore if a 


man make a leaſe to another, for ſo many years as. J. S. ſhall 


name, it is a good leaſe for years; for though it is at preſent 


_ uncertain, yet when J. 8. hath named the years, it is then re- 


duced to a certainty. If no day of commencement is named in 


the creation of this eſtate, it begins from the making, or delivery, 
of the leaſe *. A leaſe for fo many years as J. S. ſhall live, is 


void from the beginning“; for it is neither certain, nor can ever 


be reduced to a certainty, during the continuance of the leaſe. 
And the ſame doctrine holds, if a parſon make a leaſe of his glebe 


for ſo many years as he ſhall continue parſon of Dale; for this is 
{till more uncertain. But a leaſe for twenty or more years, if. J. S. 


ſhall ſo long live, or if he ſhall ſo long continue parſon, is good? : 
for there is a certain period fixed, beyond which it cannot laſt; 


| though it may determine ſooner, on the death of f J 8. or his 
A to be Parſon there: fla Hi 


{ 


WI 1 before a; and 8 to gn hin rea- 
fon of, the inferiority in which the law places an eſtate for: years, 
| when compared with an eſtate for life, or an inheritance : ob- 


ſerving, that an eſtate for life, even if it be pur auter vie, is a free- 
hold; but that an eſtate for a thouſand years is only a chattel, 

and reckoned part of the perſonal eſtate . Hence it follows, that 
a leaſe for years may be made to commence in futuro, though a 


leaſe for life cannot. As, if I grant lands to Titius to hold from 


| Co. Tit. ds. ot ag. Ell ax Rod 
nin iro, 1. i OR ATT 
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Michaelmas next yn the term alt his dt prong is 1 $ r 
no eſtate of freehold can oommence in futuro; becauſe it cannot 
polſcfiion of the lend: and qorporal pod den cannot be Sn 
an eſtate now, ahiahss not to commence no, but hereafter*. 
And, becauſe no livery of ſeiſin is neceſſary to a leaſe for years, fuch 
leſſee is not ſaid to be id, or to have true legal ſeiſin, of the 
lands. Nor indeed daes the bare leaſe veſt any eſtate in the leſſee; 
but only gives him a right of entry on the tenement, which 
right is called his inrergſt i in the ter m, or mtereſſe termini : but 
when he has actually ſo enterc ö = 3 
the eſtate is then and not before veſted i in him, and he i is Poſeſſed, 
not properly of the land, but of the term of years*; the poſleſ- 
fon or ſeiſin of the land remaining ſtill in him who Ben the free- 
hold. Thus the word, ferm, does: not merely ſignify the time 
ſpecified in the leaſe, but the eſtate alſo and intereſt that paſſes 
by that leaſe: and therefore the ferm may expire, during the 
3 of the time; as by ſurrender, forfeiture, and the 
Ann which reaſon, if I grant a leaſe to A for the term of 
—— years, and after the expiration of the ſaid rerm to B for ſix 
years, — A ſurrenders or forfeits his leaſe, at the end of ane 
year, B's intereſt ſhall immediately take effect: but if the re- 
mainder had been to B from and after the em of the ſaid 
three years, or from and after the expiration of the ſaid time, in 
this caſe B's intereſt will not eommence n the time is fully 
"Rp whatever _ Decora of A's ROMS? 101 
I NANT «for tore. of years bath incident to, HF: d infoparable 
* his eſtate, unleſs by ſpecial agreement, the ſame eſtovers, 
which we formerly obſerved" 2 tenant for life was entitled to; 
that is to ſay, houſe · bote, fire - bote, M on and * : 
terms which. have been already eaplained".. 


„ i | © pag 124. | 
Co. Litt. 46. > Ih ” Co. Litt, . 
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"=, 1 Tx . "regard 1 da kleene or * o land ea by 
inane for years, there is this difference between him, and tenant 
for life: + that where the term of tenant for years depends upon 
pty,..as. if he holds from midſummer for ten years, and 
in the laſt year he ſows a crop of corn, and jt is not ripe and cut 
be fore midſummer, 'the end of his term, the landlord ſhall have 
it; for the tenant knew the expiration of his term, and there- 
A fore it was his. own. folly to ſow what he never could reap the 
profits of?. © But where the leaſe for years depends upon an un- 
certainty ; a8, u pon the death of the leſſor, bein g himſelf only 
tenant for life, or being a huſband ſeiſed in right of his wife; or 
if the term of years be determinable upon a life or lives; in all 
theſe caſes, the eſtate for years not being certainly to expire at a 
time foreknown, but merely by the act of God, the tenant, or 
His executors, ſhall have the emblements i in. the ſame manner, 
that a; tenant for life or his executors ſhall be intitled thereto * "= 
Not ſo, if i it determine by the act of the party himſelf; as if te- 
nant. for years does any thing that amounts to a forfeiture: in 
which caſe che emblements ſhall go to the leſſor, and not to the 
Ties who bath determined his eſtate by his own default *. We 


. Tus an, ſpecies. os. W e not ld are n at 
will. An eſtate at will is where lands and tenements are let by 
one man to another, to have and to hold at the For of the leflor; 
and the tenant by force of this leaſe obtains poſſeſſion *. Such 
| tenant hath no certain indefcaſible eſtate, nothing that can be aſ- 
ſigned by him to any other ; for that the leflor may determine 
his will, and put him out whenever he pleaſes. But every eſtate 
at will i 1s at 18 will of both parties, landlord and tenant; fo that 
either of them may determine his will, and quit his connexions 
with the other at his own pleaſure*. Yet this muſt be underſtood 
with ſome reſtriction. 55 For, if the tenant at will ſows his land, 


„ Litt. $. 68. 3 i e Þ Litt, f. 68. 
2 Co. Litt. „'m 7! © Co. Litt. 5 5. 

* Ibid. 55. „ | | - 
4 Vol. II. I 
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ments turn; vi. the point 
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and the landlord before the corn is ripe, or before it is reaped, 
puts hitn ont; yet the tenant (Hall have the emblemehts; and free 


ingreſs, egrefs, and regreſs, to cut and carry away the profits“ 


And this for the ſame 2 55 upon which Al the caſes o edle 
i f uncertainty: fince ae tenant 
could not potfibly know when His tandford would determine his 
will, and therefore could make no provifion againſt it; and having 
ſown the land, which is for the good of the public,” upon a rea- 


| 1 preſumption, the law will not ſuffer him to be alofer by 


But it is otherwiſe, and upon reaſon equally g ood, where the 
nin himfelf determines the will; WR gn this caſe the Landlord 


| mall have the profits of the lande an gy 


wy 


Wu Ax act does, or 60 not, amount to a h of 
the will on either fide, has formerly been matter of great debate 


in our courts. But it is now, I think, ſettled, that (beſides the 
expreſs determination of the leffor's will, by declaring that the 
leſſee ſhall hold no longer ; which muſt either be made upon the 
land*, or notice mult be given to the leſſee :) the exertion of any 


act of ownerſhip Dy. the leſſor, as entering upon the premiſes 
and cutting timber“, taking a diſtreſs for rent and impounding 
it thereon ', or making a feoffment, or leaſe for years of the 
land to commence. immediately“ j any act of deſertion by the 


leſſee, as aſſigning his eſtate to another, or N waſte, 


which is an act inconſiſtent with ſuch a tenure? or, which is 


inſtar omnium, the death or outlawry, of either leffor or lefſee * 


puts an end to or r determines the urn at t will. 


Tur hw! is however careful, that no ſudden Siterminkiiba of i 
the will by one party ſhall tend to the manifeſt and unforeſeen 
prejudice of the other. This W b in the caſe of enen 


4 Co. Litt. 56. 18 a id. 7 + 27 
* Ibid. 55. k 1 Roll. Abr. $60. 2 Lev. 88. 
= ary 2 i. . 
t 1 Ventr. 243. . * 5 Rep. 116. co. Liu. 57. . 6a. 
Co. Litt. 55 | 


before. 
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F 3. and, by a parity, of reaſon, the leſſee after the 
determination of the leſſor's will, ſhall have reaſonable ingreſs 
and egreis to fetch away his goods and utenſils. And, if rent be 
yable quarterly or half-yearly, and the leſſee determines the 
wi, the rent ſhall be paid to the end of the current quarter or 
half-year*. And, upon the ſame principle, courts of law have 
of late years leant as much as poſſible againſt conſtruing demi- 
ies, where no certain term is mentioned, to be tenancies at will; 
but have rather held them to be tenancies from year to year ſo 
long as both parties pleaſe, eſpecially where an annual rent is re- 
ſerved: in which caſe they will not ſuffer either party to deter- 


mine the tenancy even at the ende the Year, ent reaſonable 
notice to 155 other ?. 


= 8: 


Tn.” is one ks of eſtates at will, that 3 a more 
particular regard than any other; and that is, an eſtate held by 

copy of court roll; or, as we uſually call it, a copyhold eſtate. 
This, as was before obſerved, was in it's original and foundation 
nothing better than a mere eſtate at will. But, the kindneſs and 
indulgence of ſucceſſive lords of manors having permitted theſe 
| eſtates. to be enjoyed by the tenants and their heirs, according to 
particular cuſtams eſtabliſhed in their reſpective diſtricts; there- 
fore, though they ſtill are held at the will of the lord, and ſo are 
in general expreſſed in the court rolls to be, yet that will is qua- 
lified, reſtrained, and limited, to be exerted according to the cuſ- 
tom of the manor. This euſtom, being ſuffered to grow up by 
the es is looked upon. as the evidence and interpreter of his 
will: his will is no longer arbitrary and precarious ; but fixed 
— aſcertained by the cuſtom to be the ſame, and no other, that 
has time out of mind been exerciſed and declared by his anceſtors. 
A copyhold tenant is therefore now full as properly a tenant by 
the an. as a tenant at will; the cuſtom ring ariſen from a 


0 Lite F. 69. year's notice ſeems to have been required to 


„ Salk. 414. 1 Sid. 339. determine it. . 13 Hep, VIii. 155 16.) 
P This kind of leaſe was in uſe as long * pag. 93, 


ago as the reign of Hen, VIII. when half a - i | 
1 ſeries 
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Edlhbrpe*," that + copyholders and cuſtomary tenants differ not 


% ſo much in nature as in name: for although ſome be called 


* copyholders, ſome cuſtomary," ſome tenants by the virge, ſome 


% baſe tenants, ſome bond tenants; and ſome by one name and 


„ ſome by another, yet do they all agree in ſubſtance and kind of 


is eel all the faid lands are holden in one general Kind, that 


«js, by cuſtom and continuance of time; and the diverſity of 


508 *their 1 names doth not alter the nature of their tener”: =0 
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12 miT every eopytibla tenant being DE wut tenant 


at the will of the lord according to the cuſtom of the manor; 
which cuſtoms differ as much as the humour and temper of the 
reſpective antient lords, (from whence we may account for their 
great variety) ſuch tenant, I ſay, may have, ſo far as the cuſtom 


Warrants, any other of the eſtates or quantities of intereſt, which 


we have hitherto conſidered, or may hereafter conſider, to hold 
united with this cuſtomary eſtate at will. A copyholder may, in 
many manors, be tenant in fee-ſimple, in fee-tail, for life, by 


the curteſy, in dower, for years, at ſafferance, or on condition: 
ſubject however to be deprived of theſe eſtates upon the concur- 
rence of thoſe circumſtances which the will of the lord, promub- 


ged by immemorial cuſtom, has declared to be a forfeiture or ab- 
folute determination of thoſe intereſts; as in ſome manors the 
want of iſſue male, in others the cutting down timber, the non- 


payment of a fine, and the like. Vet none of theſe intereſts 


amount to freehold; for the freehold of the whole manor abides | 


always in the lord only*, who hath granted out the uſe and oc- 


cupation, but not the corporal ſeiſin or true poſſeffion, of cer- 
tain 128 and parcels thereof, to theſe bis eee tenants at 


| Tax reaſon of originally granting out this complicated kind 
of intereſt, ſo that the ſame man ſhall, with regard to the ſame 
land, be at one and the ſame time tenant in fee-fimple and alſo | 


1 on copyholds. 5 1. 54. e Litt, 4.81. 2 Inſt. 325. 
| | 7 | tenant. 
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tenant at the lord's will, * to have aciſen from the nature of 
villenage tenure; in which a grant of any eſtate of frechold, or 
even for years abſolutely, was an immediate enfranchiſement of 
the villein*. The lords therefore, though they! were willing to 
enlarge the intereſt of their villeins, by granting them eſtates 
Which might endure for their lives, or ſometimes be deſcendible 
to their iſfue, yet did not care to manumit them entirely; and 
for that reaſon it ſeems to have been contrived, that a power of 
reſumption at the will of the lord ſhould be annexed to theſe 
grants, whereby the tenants were ſtill kept in a ſtate of villenage, 
and no freehold at all was conveyed to them in their reſpective 
lands: and of courſe, as the freehold of all lands muſt neceſſa- 1 
rily reſt and abide ſomewhere, the law ſuppoſes it to continue and 8 1 
remain in the lord. Afterwards, when theſe villeins became 22 
modern copyholders, and had acquired by cuſtom a ſure and in- — 
defeaſible eſtate in their lands, on performing the uſual ſervices, 4 
but yet continued to be ſtiled in their admiſſions tenants at the ] 
| will of the lord, the law ſtill ſuppoſed it an abſurdity to allow, 
that ſuch as were thus nominally tenants at will could have any 
freehold intereſt: and therefore continued, and ſtill continues, 
to determine, that the freehold of lands ſo holden abides in the 
lord of the' manor, and not in the tenant; for though he really 
holds to him and his heirs for ever, yet he is alſo /aid to hold at 
another's will. But, with regard to certain other copyholders, of 
free or privileged tenure, which are derived from the antient te- 
nants in villein-ſocage”, and are not ſaid to hold af the will of the 
bord, but only according fo the cuſtom of the manor, there is no- 
ſuch” abſurdity i in allowing them to be capable of enjoying a free- 
hold intereſt : and therefore the law doth not ſuppoſe the freehold 
of ſuch lands to reſt in the lord of whom they are holden, but in 
the tenants themſelves*; who are ſometimes called cuſtomary 
freeholders, being lowed to have a freehold inter gl, though not 
a freehold tenure. 
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t Mirr. c. 2. f. 28. Litt. 9. 20% 5, 6. 9 Rep. 76. Co. Litt. 59. Co. Copyh. F. 32. 
v See page 98, &c, Cro. Car. 229. 1 Roll. Abr. 562: 2Ventr. 
+ FRZh. Abr. tit. coronae. 310. cuſtom. 12. 143. Carth, 432. Lord Raym. 1225. 
Bro. Abr. lit. cuſtom.2.17. tenant per copie. 22. HO W 


Boe . 
e K, in common * 1 N 3 are Gt 
a 55 575 {for the reaſons aboye-mentioned) among tenancies. at 
will; though. cuſtom, which is the life of the common lw, has 
5 eſtablithed a permanent property in the copyholders, who were 
5 formerly nothing better than bondmen, equal to that of the lord | 
himſelf, in the tenements holden of the manor : nay ſometimes 
even ſuperior z for we may now look upon a copyholder of in- 
heritance, with a fine certain, to be little inferior to an abſolute 
frecholder in point of intereſt, and in other reſpects, particularly 


in the clearneſs and ſecurity of his We to be e in a 
. mu :; 1 i a 5: 


160 - 8 , Nana: 


W of 


III. Aw "Nate. at fufferance,” is where one comes into polſe- 
ſion of land by lawful title, but keeps it afterwards without any 
title at all. As if a man takes a leaſe for a year, and, after he 
year is expired, continues to hold the premiſes without any freſh 
leave from the owner of the eſtate. Or, if a man maketh 4 leaſe 
at will, and dies, the eſtate at will is thereby determined; but if 
the tenant continueth poſſeſſion, he is tenant at ſufferance “. But 
no man can be tenant at ſufferance againſt the king, to whom no 
aches, or neglect, in not entering and ouſting the tenant, is ever 
imputed by law: but his tenant, ſo holding over, is conſidered 
as an abſolute intruder . But, in the caſe of a ſubject, this eſtate 
may be deſtroyed whenever the true owner ſhall make an actual 
entry on the lands and ouſt the tenant; for, before entry, he 
cannot maintain an action of treſpaſs againft the tenant by ſuffer- 
ance, as he might againſt a ſtranger? : and the reaſon is, becauſe 
the tenant being once in by a lawful title, the law (which pre- 
ſumes no wrong in any man) will ſuppoſe him to continue upon 
a title equally lawful; unleſs the owner of the land by ſome 
public and avowed act, ſuch as entry is, will declare bis conti- 
nuance to be tortious, or, in common language, wrongly. 


* Co. Litt. 8 e 1 id. 
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btn V's 4 the Jaws with Wa to tenants by innen 3 
3 ** landlords are obliged i in theſe caſes to make formal entries 
upon their lands, and recover poſſeſſion by the legal proceſs of 
ejectment: and at the utmoſt, by the common law, the tenant 
was bound to account for the profits of the land ſo by him de- 
tained.,. But now, by ſtatute 4 Geo. II. c. 28. in caſe any tenant 
for life or years, or other perſon claiming under or by colluſion 
with ſuch tenant, ſhall wilfully hold over after the determination 

of the term, and demand made in writing for recovering the poſ- 
ſeſſion of the premiſes, by him to whom the remainder or rever- 
fion thereof ſhall belong; ſuch perſon, fo holding over, ſhall pay, 
for the time he continues, at the rate of double the yearly value 
of the lands ſo detained. This has almoſt put an end to the 


practice of tenancy by ſufferance, unleſs with the t tacit conſent of | 
the © owner 0 1 tenement. aer 
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7 ESIDES the: 1 Jivikoos oo eſtates, i in point of inte- 
IF reſt, which we have conſidered in the ibree preceding 
chapters, there is alſo another ſpecies ſtill remaining, hich is 
called an eſtate upon condition; being ſuch whoſe — de- 
pends upon the happening or not happening of ſome uncertain 
event, whereby the eſtate may be either originally created, or en- 
larged, or finally defeated *. And theſe conditional eſtates I have 
choſen to reſerve till laſt, becauſe they are indeed more properly 
qualifications of other eſtates, than a diſtin& ſpecies of them- 
ſelves; ſeeing that any quantity of intereſt, a _ a freehold, or 
a term of years, may depend upon theſe proviſional reſtrictions. 
Eſtates then upon condition, thus underſtood, are of two ſorts : 
1. Eſtates upon condition implied: 2. Eſtates upon condition 
expreſſed : under which laſt may be included, 3. Eſtates held in 
vadio, gage, or pledge : 4. Eſtates by iatute merchant or Hatute 
ſtaple 5. Eſtates held * elegit. | 
ki I. Es TAT ES upon e implied in law, are par 6h a 
grant of an eſtate has a condition annexed to it inſeparably, from 
i] it's eſſence and conſtitution, although no condition be expreſſed 
il in words. As if a grant be made to a man of an office, generally, 
#1 without adding other words ; the law tacitly annexes hereto a 


— 2 


ſecret condition, that the grantee ſhall duly execute his office *, 
2 Co. Litt. 201. | 6, » Litt. F. 378. 
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on 3 of which condition it is ; lawful for the grantor, or his 
| heirs, to ouſt Hans? and grant it to another perſon *.-- For an of- 
ace, either public or private, may be forfeited by miſ-uſoror non- 
ery oth of — breaches of this implied condition. 1. By 
* or abuſe; as if a judge takes a bribe, or a park-keeper 
kills deer withou authority. 2. By non-uſer, or neglect; which i in 
public offices, that concern the adminiſtration of juſtice, or the 


commonwealth, is of itſelf a direct L immediate cauſe of for- 


feiture: but non-uſer of a private e is no cauſe of forfeiture, 
unleſs ſome' ſpecial damage is proved to be occaſioned-thereby*. 


For in the one caſe delay muſt neceſſarily be occaſioned in the af· 


fairs of the public, which require: conſtant attention; but, pri- 
vate offices not . Ms regular and unremitted a ſervicesthe 


temporary neglect of them is not neceſſarily productive of miſ- 


chief; upon which account ſome ſpecial loſs mult be proved, i in 
order to vacate theſe. F ranchiſes alſo, being — 
the hands of a ſubject, are held to be granted on the ſame 0 
dition of making a proper uſe of them; and therefore they may 
de faſt and mags _ elend * by abuſe: or: 'by negle@r". 
* 
0 oN the Fi orlicinle ee all the erkenne arkich 
are given by law of life eſtates. and others; for any acts done by 
the tenant himſelf, that are incompatible with the eſtate which 
he holds. As if tenants for life or years enfeoff a ſtranger in fee- 
fimple : this is, by the common law, a forfeiture of their ſeveral 
eſtates; being a breach of the condition which the law annexes 


thereto, viz. that they ſhall not attempt to create a greater eſtate - 


than they themſelves are entitled to. So if any tenants for years, 
for life, or in fee, commit a felony; the king or other lord of 
the fee is entitled to have their tenements, becauſe their eſtate is 
determined by the breach of the condition, . that they ſhall not 
commit felony,” which n love renne annexes to en a 
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e Litt. 5. 379. | 2 9 Rep. 50. 
JJ f Co, Litt. 215. 
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payment of» dre marks with | 
. this alſo is a condition pre „ 5 
paſſeth not till the hundred mars be paid eln Adee grant | 
an eſtate in fee · imple, reſerving to himſelf and his heirs a cer- 
main rent; and that, if ſuchi rent be not paid at the ot 
it. hall be law ful for him and his. heirs to re- enter, and av 


eſtate; in this caſe the grantee and his heirs have an eſtate upon | 
\ condition-fubſequent, which is defeafible if the condition be not 

| — —— To this claſs. may alſo be referred all baſe 

| 8 nditional a6 this eee e Thus an 

$ nar ark his lovin, pci —- is an 


ue condition that he and his heirs continue tenants:of that 

manor.. And fo, if a perſonal annuity: be granted at this day to 

" 7: a man and the heirs of his body; as this! is no tenement. within 
Id the ſtatute of Weſtminſter the ſecond, it remains, as at common 
=_ law, a fee- ſimple on condition that the grantee has heirs of his 
body. Upon the ſame principle depend all the determinable 

eſtates of freehold, which we mentioned in the eighth chapter; 

a zs durante viduitate, &c: theſe are eſtates upon condition that the 
EL 1 5 Feder do not ny and the like. And, on the breach et WP 


> Show. Parl. Caſ. 83, Cc. I See — 5 ie ont ns 
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ions Ty (kale of thee cond 
tenant of the manor 'of 


my 1 "7 ler 2 W. ICS, 5 12 93 75 1 F* ES HT TINY. 
ASA en is» hs made 1 8 
tian a 7, / which Littleton® denominates alſo arond!- 
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Nia in law. For when an eſtate is ſo expreſſſy confined: and li- 


mited by the words of it's creation, that it cannot endure: for any 
longer time than till the contingency happens upon which che 
eſtate is to fail, this is denominated a limitation: as when land is 
13 a man. 55 Jong al be is par ſon of Dale, or e he 
a ae 'vnmactied; or mti out of the rents and profits he ſhall 
have made cee like“. In fach cafes the ene deter- 

pn, marries a wife, * — ati) And dhe net 
| fubloquen eſtate, which depends upon ſuch determination; be- 
immediately veſted, without any att 40 be done by him 
ae next in But hen an eſtatr is, ftridtly ſpeak - 
ing upon cn in deed (as if granted: cxpreflly upon: Condition 
to be voi ene penn bf 40Y/. bythe grantor, or h t/a 
the grantee continues unmarnied, or provided be goes to York, 
Sr.“) the lam permits it to-endure beyond the time when-fuch 
_ \contingency:happens, unleſs the gramtor or his heirs or aſſigns 
take advantage of the breach of the condition, and make either 
umentry or à claim in order to avoid the eſtate v. But, though | 
ſtrict words of condition be uſed in the treation of the eſtate, yet 
if on breach of the condition the eſtate be limited over to a third 
perſon, and does not immediately revert to the grantor or his re- 
-preſentatives, (as if an eſtate be granted by A to B. am condition 
that within two years B intermarry with. C, and on failure therrof 
0008 1 —— e Fe rr how conftrucs to bea ten 
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the breach thereof, only A or his repreſentatives could avoid the f 
eſtate by entry, and ſo D's. W erer * 


heir at law, on condition that W ſum of m 


3 
8 —— 


and r 0 eil an er Sauk Fr it were a condition, then, ui 


lecting to enter; but, 


B determines, and that of D commences, ens inſane that the 1 


s land to his 
ey „and for 
all ecm us a limita- 


failure happens. 80 alſo, if a man by his will dev 


non- payment deviſes it over, this 


tion; otherwiſe no advantage could be taken oe the hon-payment, 


for none but the rope! W goon meu GY rec n breach of 
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{ie all hots nes of l Imkattess oy oddities fubſequent, 
it is to be obſerved, that ſo long as the condition, either expreſs 


or implied, either in deed or in law, remains unbroken, the 


grantee may have an eſtate of freehold, provided the eſtate upon 
which ſuch condition is annexed be in 48 of a freehold nature; 


as if the original grant expreſs either an eſtate of inheritance, or 
for life, or no eſtate at all, which is conſtructively an eſtate for life. 


For the breach of theſe conditions being contingent and uncer- i 


tain, this uncertainty- - preſerves the freehold*; becauſe the eftate 
is capable to laſt for ever, or at leaſt for the life of the tenant, 


' ſappoſin g the condition'to remain unbroken. But where the e- 
ſtate is at the utmoſt a chattel intereſt, which muſt determine at 


à time certain, and may determine ſooner, (as a grant for ninety 


nine years, provided A, B, and C, or the ſurvivor of them, 
hall fo long live) this ſtill continues a mere chattel, my is N 5 
by it's uncertainty, ranked among eſtates of N | 


Tarss expreſs dente, if they be a 50 cle at t che time of 
their creation, or afterwards become impoſſible by the act of God 


or the act of the feoffor himſelf, or if they be contrary to law, 
or repugnant to the nature of the eſtate, are void. In any of 


which caſes, if they be conditions > ſubſequent, that 1 ty] to be . 


43 Ventr. 202. 5 Oo. Lit. 425 
0 Cro. Eliz, 205. 1 Roll, Abr 8 % - ; 
formed 


of ruin, 0 157 
1 d after the eſtate is yeſted, the eſtate ſhall become abſolute 
1 tenants. As, if a feoffment be made to a man in fee-fimple,. 
on condition chat unleſs he goes to Rome in twenty four hours : 
or unleſs he marries with Jane S. by ſuch a day; (within which 
; me the woman dies, or the feoffor marries her himſelf )-or unleſs. 
he kills another; or in caſe he alienes in fee; then and in any of 
ſuch caſes the eſtate ſhall be vacated and determine: here the 
condition is void, and the eſtate made abſolute in the feoffee. 
For he hath by the grant the eſtate veſted in him, which ſhall. 
not be defeated afterwards. by a condition either impoſſible, il- 
legal, or;repugnant*. But if the condition be precedent, or to 
be performed before the eſtate veſts, as a grant to a man that, 
if he kills another or goes to Rome in a day, he ſhall. have an. 
eſtate. in fee; here, the void condition being precedent, the eſtate 
which depends thereon is alſo void, and the grantee ſhall take: 
nothing. E the er for he bath: no eſtate until 5 condition. 
125 en * : | 
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5 855 „ ys are Date eſtates defealible uporrcondition ſubſequent;, 
that ns a more e notice. Saen are 
| III. "Ba. TAT Bs + held ; in pd ot in gage, or © ls wick are 
I two kinds, vivum vadium, or living pledge ; and. nor tum ua- 
4 . dead —_ ge, or eb 
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F . 2000. ) of another ; $ and grants him an 0g as, of ; 
20l. per annum, to hold till the rents and profits ſhall repay the 

ſum ſo borrowed. This is an eſtate conditioned to be void, as ſoon» 
as ſuch ſum is raiſed. And in this caſe the land or pledge is ſaid: 
to be living: it ſubſiſts, and ſurvives the debt; and, immediately 
on the diſcharge of that, reſults back to the borrower". - But 
mortuum vadium, a dead pledge, or mortgage, (which is much 

more common than the other) 1 1s where a man borrows of another 
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ha if FR, $f rio fre). hall repay ber dor 
the faid fun of 2907. on a certain day mentio 1e G0 
hat then the mottgag or may receiver oft theetire/(04rdnhws 3 
pledge; or, as is now the more ufual way, that the mortgage 

13 e eftate to r apt ih this caſe the Hand, 
the time limited, for We gone f e mortg⸗ 
A ede s eſtate in che lands is then no longer © 
tional, but abſolute. But, ſo long as it continues condit 


that ie between the time of lending the money, | anid the time 
all for payment, the mortg: Fele pee vt mortg 
But, as it was formerly 4 debt, Whether, by taking uch * 
one liable to the Nin s dow r , and 

es of the mortg gagee (though h that t doubt has 
Deen long 180 oversraled by Bür cbarts of equity xcrefor 

became uſual to grant only a long term of years, by way of 
gage; with condition to be void on re- payment of the mortgage- 


money: which courſe has been fince continued, principally be- 


cauſe on the death of the mortgagee fuch term becomes veſted in 


his perſonal repreſentatives, who alone are intitled in equity to 


receive the OR, ent, of Nr nature n e 
e 1 * n Nas e 4 . | N 40 
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As ok: as the eſtate i is conan, the mortgagee may imme- 


; diately enter on the lands; but is liable to be diſpoſſefſed, 5 upon 


performance of the condition by payment of the mortgage · 
at the day limited. And therefore the uſual way is to agree that 
the mortgagor ſhall hold the land till the day affigned for pay. 
ment; when, in caſe of failure, whereby the eſtate becomes 
abſolute, the mortgagee may enter upon it and take poffeſnon, 
without any poſſibility af lu of being afterwards evicted by the 
mortgagor, to whom the land is now for ever dead. But here 
ot the courts of "I dates and, hs a e 


1 joy "a 357. Cro. Car. 191. 
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| rfexted, ae eſtate abſolutely veſted. in the mort 5 
besten du e law, yet they will conſider the real value | 
of the tenements compared with the ſum borrowed. And, if the 
eſtate be of greater value than the ſum lent thereon, they will 
allow the morigagor at any reaſonable time to re- call or redeem 
his eſtate; paying to the mortgagee his prineipal, intereſt, and 
expenſes: for otherwiſe, in ſtrictneſs of law, an eſtate worth 
10004. might be forfeited for non-payment of 1000. or a-lefs 
tum. This reaſonable te, allowed to mortgagors, is called 
the eguity of redemption + and this enables a mortgagor to call 
on the mortgagee, ww. has poſſeſſion of his eſtate, to deliver it 
back and account for the rents and profits received, on payment 
of his whole debt and intereſt; thereby turning the mortuum into 
a kind of uivuum vadium. But, on the other hand, the mortgagee 
may either compel the ſale of the eſtate, in order to get the Aer 
of his money immediately; or elſe call upon the mortgagor . to 
redeem his eſtate preſently, or, in default thereof, to be for ever 
'- forecloſed from redeeming the fame; | that is, to loſe his equity of 
redemption without Poſſibility of re- call. And alſo, in fome caſes. 
of fraudulent mortgages *, the fraudulent mortgagor forfeits all 
equity of. redemption: whatſoever. It is not however uſual for 
mortgagees to take poſſeſſion of the mortgaged eſtate, unleſs 
where the ſecurity is precarious, or ſmall; or where the mort- 
gagor neglects even the payment of intereſt: when the mort- 
ages is frequently obliged to bring an ejectment, and take the 
land into his own hands, in the nature of a pledge, or the pig- 
aus of the Roman law: whereas, while it remains in the hands 
of the mortgagor, it more reſembles their bypothera, which was 
where the poſſeſſion of the thing pledged remained with the 
debtor b. But, by ſtatute 7 Geo. II. c. 20. after payment or ten- 
der by the mortgagor of principal, intereſt, and coſts, the mort- 
gagee can maintain no ejectment; but may be compelled to re- 
align his ſecurities. In Glanvil's time, ien. the univerſal me- 
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" 2 Stat. 4 & = & M. c. a oY TEST 4 * 42205 yy 3 ne; | 
> Pigaoris appellatione eam igri rt rem con- ventione tenetur, proprie hypothecae appellatione- 
ziueri dicimus, quae ſimul etiam traditur cre- contineri dicimus. 1nft. l. 4. fl. G. F. 7. 
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Die Ricury- 0 
50 of: donveyance was by livery of ſoilin-or ct orporal tradition 
of the lands, no gage or pledge of lands was good unleſs boſſes 
fion was alſo delivered to the ereditor; , non-/equatur- ipſius va- 
4 45 traditio, curia domini regis Hujuſinod: Fee ee ers 
de non folet.:” for which the reaſon given is, to prevent ſubſe-⸗ 
quentans fraudulent pledges of the ſame land; ** cum in tali caſu 
«*poſſit eadem res pluribus alis creditoribus tum prius tum pofterius 


* in vadiari t. And the frauds which have ariſen, ſince the exchange pi 


f theſe public and notorious conveyances for more private and 
See, bargains, wa "oO RO CI INI x of-c our antient law. 
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Av. 'A FOUR TH es * dee Gefealible on condition 
ie are thoſe held by fatute merchant, and atute ſtapl .. 
which are very nearly related to the vivum vadium-before-men- 
ge a debt 


tioned, or eſtate held till the profits thereof ſhall diſchar 165 
ined. For both the ſtatute —— and 


n or aſcertaini 

ſtatute ſtaple are ſecurities for money; the one entered into pur- 
| Tuant to the ſtatute 13 Edw. I. de mercatoribus, and thence called a 
ſttatute merchant; the other purſuant to the ſtatute 27 Edw. III. 
c. 9. before the mayor of the ſtaple, that is to ſay, the grand 
mart for the principal commodities or manufactures of the king- 
dom, formerly held by act of parliament in certain trading towns*, 
and thence this ſecurity is called a ſtatute ſtaple. They are both, 
I fay, ſecurities for debts, originally permitted only among tta- 
ders, for the benefit of commerce; whereby the lands of the 
debtor are conveyed to the creditor, till out of the rents and 
profits of them his debt may be. ſatisfied : and, during ſuch time 
as the creditor ſo holds the lands, he is tenant by ſtatute mer- 
chant or ſtatute ſtaple. There 1s alſo a ſimilar ſecurity, the re- 
cognizance in the nature of a ſtatute ftaple, which extends the 
benefit of this mercantile tranſaction to all the king's ſubjects ir in 
eral a virtue of the ſtatute 2 3 Hen. VIII. c. 6. 


a ANoTHER am e 4096 created by operation 
of law, for ſecurity and ſatisfaction of debts, is called an eſtate 


* 10. c. 8. NN | 0 * See book I. c. 8 * b 3 


808 


by elegit. What an dates is, and why 0 called, wat be ex plained 
in the third part of theſe commentaries. At preſent I es only 
mention; that it is the name of a writ, founded on the ſtatute © 
of Weſtm. 2. by which, after a plaintiff has obtained judgment 
for his debt at Arg the ſheriff gives him poſſeſſion of one half 
of the defendant's lands and tenements, to be held, occupied, 
and enjoyed, until his debt and damages are fully paid: and, 
during the time he ſo holds them, he is called tenant by elegit. 
It is eaſy to obſerve, that this is alſo a mere conditional eſtate, 
defeaſible as ſoon as the debt is levied. But it is remarkable, 
that the feodal reſtraints of alienating lands, and charging them 
with the debts of the owner, were ſoftened much earlier and 
much more effectually for the benefit of trade and commerce, than 
for any other conſideration, Before the ſtatute of quia emptores , 
it is generally thought that the proprietor of lands was enabled 
to alienate no more than a moiety of them: the ſtatute there- 
fore of Weſtm. 2. permits only ſo much of them to be affected 
by the proceſs of law, as a man was capable of alienating by his. 
_ own deed. But by the ſtatute de mercatoribus (paſſed in the ſame 
years) the whole of a man's lands was liable to be pledged in a 
ſtatute merchant, for a debt contracted in trade; though only 


Ba, of them was liable to be taken in execution for any other 
t of the owner. 


F 


' I HALL conclude what I had to remark of theſe eſtates, 
by ſtatute merchant, ſtatute ſtaple, and elegit, with the obſerva- 
tion of fir Edward Coke. Theſe tenants have uncertain intereſts 
*« in lands and tenements, and yet they have but chattels and no 

„ freeholds ;” (which makes them an exception to the general 
rule) „ becauſe though they may hold an eſtate of inheritance, 
«* or for life, ut liberum tenementum, until their debt be paid; yet 
it ſhall go to their executors: for ut is ſimilitudinary; and 
though, to recover their eſtates, they ſhall have the ſame remedy 
(by afliſe) as a tenant of the freehold ſhall have, yet it is but 


* 13 Edw. I. c.18. : 1 13 Edw. I. 
f 18 Edw. I. erer 


. W „ 


163 " The Mags 10 In 
. the ſimilitude of a freehold, and nullum fimile eft idem. This 
indeed only proves them to be chattel intereſts, becauſe they go 
58 to the executors, which is inconſiſtent with the nature of a free 
| hold: but it does not aſſign the reaſon why theſe eſtates, in con- 
tradiſtinction to other uncertain intereſts, ſhall veſt in the execu- 
NES | tors of the tenant and not the heir; which is probably owing to 
F tis: that, being a ſecurity and remedy provided for perſonal 5 
| debts owing to the deceaſed, - to which debts the executor. is in- 
titled, the law has therefore thus directed their ſucceſſion; as 
8 jundging it reaſonable, from a principle of natural equity, that the 
1 . ſecurity and remedy ſhould be veſted in them, to whom the debts 
=_ if recovered would belong. And, upon the ſame principle, if 
lands be deviſed to a man's executor, until out of their profits the 
1 debts due from the teſtator be diſcharged, this intereſt in the 
. lands ſhall be a chattel intereſt, and on the death of ſuch exe- 
| e eutor ſhall go to Bit executors : becauſe they, being liable to 
pay the original teſtator's debts, ſo far as his aſſets will _ 
= ; are in reaſon intitled to adit that fund, out of beans e 
3 . — ee to be paid. 
vi : i e. 1. woe: 
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1 1 gard to their duration, or the quantity of interq which the 
owners have therein. We are now to confider them in another 
view; with: regard to the time of their enjoyment, when the actual 
pernancy of the profits (that is, the taking, perception, or receipt, 
of the rents and other advantages ariſing therefrom) begins. E- 
ſtates therefore, with reſpect to this conſideration, may either be 
in poſſeſſion, or in expectancy: and of expectancies there are two 
ſorts; one created by act of the parties, called a n the 
other by act of law, and called a reverfion. | 


1 07 eſtites in poſſeſſion, (which are ſometimes called eſtates 
executed, whereby a preſent intereſt paſſes to and reſides in the 
tenant, not depending on any ſubſequent circumſtance or contin- 
gency, as in the caſe of eſtates executory) there is little or nothing 
peculiar to be obſerved. All the eſtates we have hitherto ſpoken 
of are of this kind; for, in laying down general rules, we uſually 
apply them to ſuch eſtates as are then actually in the tenant's 
poſſeſſion. But the doctrine of eſtates in expectancy contains 
ſome of the niceſt and moſt abſtruſe learning in the Engliſh law. 

Theſe will therefore require a minute diſcuſſion, and demand 
ſome degree of attention. 


W 2 5 II. AN 
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u. An N h e in We ß 1. | defined t to "ii an 
a limited to take effect and be enjoyed after another eſtate is 
determined. As if a man ſeiſed in fee-fimple granteth lands to 
A for twenty years, and, after the determination of the ſaid term, 
then to B and his heirs for ever: here A is tenant for years, 1 
mainder to B in fee. In the firſt place an eſtate for years is crea- 
ted or carved out of the fee, and given to A; and the reſidue or 

remainder of it is given to B. But both theſe intereſts are in fact 
only one eſtate; the preſent term of years and the remainder af- 
terwards, when added together, being equal only to one eſtate in 
fee. They are indeed different parts, but they conſtitute only 
one whole : they are carved out of one and the fame inheritance: 
they are both created, and may both ſubſiſt, together; the one 
in poſſeſſion, the other in expectancy. 80 if land be granted to 
A for twenty years, and after the ee of the ſaid term 
to B for life; and, after the determination of B's eſtate for life, 
it be limited to C and his heirs for ever: this makes A tenant 
for years, with remainder to B for life, remainder over to C in 
fee. Now here the eſtate of inheritance undergoes a diviſion into 
three portions: there is firſt A's eſtate for years carved out of it; 
and after that B's eſtate for life; and then the whole that re- 
mains is limited to C and his heirs. And here alſo the firſt eſtate, 
and both the remainders, for life and in fee, are one eſtate only; 
being nothing but parts or portions of one entire inheritance: 
and if there were a hundred remainders, it would ſtill be the 
ſame thing; upon a principle grounded in mathematical truth, 
that all the parts are equal, and no more than equal, to the whole. 
And hence alſo it is eaſy to collect, that no remainder can be 
limited after the grant of an eſtate in fee- ſimpleb: becauſe a fee- 
imple i is the higheſt and largeſt eſtate, that a ſubject i is capable 
of enjoying; and he that is tenant in fee hath in him the 20hole 
of the eſtate : a remainder therefore, which is only a portion, 
or reſiduary part, of the eſtate, cannot be reſerved after the 
Whole is diſpoſed of. A particular eſtate, with all the remain- 


* Co, Litt. 143. N= Floyd. 29. Vaugh. 269. 


ders 


0 f 1 1 nN | 10 
ders expectant thereon, is only one fee-ſimple ; z' as 46 J. is part of 


100 l. and 60 J. is the remainder of it: wherefore, after a fee- 
fimple once veſted, there can no more be a remainder limited 
Per W er a en 1 5 is ee ati can be 


1a. vs indi being „ we ſhall be the better enabled 
py eee the rules that are laid down by law to be obſerved 
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in the creation of nee and the rexſigs n which thoſe 


rules are font JFC 
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3125 Av) firſt, chere RN” neceſſarily be 1 e eſtate, 
| Ding to the eſtate in remainder ©, As, an eſtate for years to 
A, remainder to B for life; or, an eſtate for life to A, remain- 
der to B in tail. This precedent eſtate is called the particular 


eſtate, as being only a ſmall part, or particula, of the inherit- 
ance; the reſidue or remainder of which is granted over to an- 


other. The neceſſity of creating this preceding particular eſtate, 
in order to make a good remainder, ariſes from this plain reaſon; 
that remainder is a relative expreſſion, and implies that ſome part 
of the thing is previouſly diſpoſed of: for, where the whole is 
_ conveyed at once, there cannot poſſibly exiſt a remainder ; but 
the intereſt granted, whatever it be, will be an eſtate in poſſeſſion. 


Ax eftate created to commence at a diſtant period of time, 


without any intervening eſtate, is therefore properly no remain- 
der : it is the whole of the gift, and not a refiduary part. And 
ſuch future eſtates can only be made of chattel intereſts, | which 
were conſidered in the light of mere contracts by the antient 
law*, to be executed either now or hereafter, as the contracting 
parties ſhould agree: but an eſtate of freehold muſt be created 


to commence immediately. For it is an antient rule of the com- 


mon law, that no eſtate of freehold can be created to commence 


in futuro; but it ought to take effect preſently either in poſſeſſion. 
or remainder ©: becauſe at common law no freehold. in lands 


Co. Litt. 49. Plowd, 25. . 2 94. 
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Pies Ri 6m "FR Bens n 
could paſd * livery of ſeiſin; which muſh: operate either 
bed Hong or not at all. It would therefore be contradictory, 
if an eſtate, which is not to commence till hereafter. could be 
granted by a conveyance which imports an immediate Poſſeſſion. 
Therefore, though a leaſe to A for ſeven. years, to commence 

from next Michaelmas, is good; yet a conveyance to B of Lands, 
to hold to him and his heirs for ever from the end of three years 
next enſuing, is void. 80 that when. it is intended to grant an 

eſtate of freehold, whereof the enjoyment ſhall be deferred till a 

future time, it is neceſſary to create a previous particular eſtate, 
- which may ſubſiſt till that period of time is completed; and for 
the grantor to deliver immediate poſſeſſion of the land to the te- 
nant of this particular eſtate, which is conſtrued to be- giv ing 
poſſeflion to him in remainder, ſince his eſtate and that of the 
particular tenant are one and the ſame eſtate in law. As, where - 
one leaſes to A for three years, with remainder to B in fee, and 
makes livery of ſeiſin to A; bere by the livery the frechold-is 
immediately created, and veſted in B, during the continuance of 
A's term of years. The whole eſtate paſſes at once from the 
grantor to the grantees, and the remainder-man in ſeider of his 
remainder at the ſame time that the termor is poſſeſſed of: his 
term. The enjoyment of it muſt indeed. be deferred till hereaf- 
ter; but it is to all intents and purpoſes an eſtate commencing in 
Laren thou gh to be occu pied and e in m | 


As no 1 can be created, e 1 4 l 
particular eſtate, therefore the particular eſtate is ſaid to ſupport 
the remainder. But a leaſe at will is not held No be ſuch a parti - 
cular eſtate, as will ſupport a remainder over. F or an eſtate at 
will is of a nature ſo ſlender and precarious, that it is not looked 
upon as a portion of the inheritance; and a portion muſt firſt be 
taken out of it, in order to conſtitute a remainder. Beſides, if 
it be a freehold remainder, livery of ſeiſin muſt be given at the 
time of it's creation; and the entry of the grantor, to do this, 
determines the eſtate at will in the very inſtant in which it is 
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C. 11 f TAI 0%. _ 167 
made s: or, if it be a chattel intereſt, though perhaps it might 
operate As. a future chntruct, if the tenant for years be a party to 
the deed of creation, yet it is void by way of 'remainder : for it 
is a ſeparate independent contract, diſtin from the precedent 
eſtate at will; and every remainder muſt be part of one and the 
ams eſtate, out of which the preceding particular eſtate is taken. 
And hence it is generally true, that if the particular eſtate is 
void in it's creation, or by any means is defeated afterwards, the 
remainder ſupported thereby ſhall be defeated alſo': as where the 
particular eſtate is an eſtate for the life of a perſon not in eſe *; 
or an. eſtate for life upon condition, on breach of which c 0 

the grantor enters and avoids the eſtate!; in either of theſe caſes 
the dee over is void. | UE WE x 


2. AEC wie to be obſerved is this that the ren ale | 
muſt commence or paſs out of the grantor at the time of the 
ereation of the particular eſtate ®. As, where there is an eſtate 
to A for life, with remainder to B in fee: here B's remainder in 
fee paſſes from the grantor at the ſame time that ſeifin is delivered 
to A of his life eſtate in poſſeſſion. And it is this, which induces 
the neceſſity at common law of livery of ſeiſin being made on the 
particular eſtate, whenever a freehold remainder is created. For, 
if it be limited even on an eſtate for years, it is neceſſary that the 
| leſſee for years ſhould have livery of ſeiſin, in order to convey the 
freehold from and out of the grantor ; otherwiſe the remainder 
is void. Not that the livery is neceſſary to ſtrengthen the eſtate 
for years; but, as livery of the land is requiſite to convey the 
freehold, and yet cannot be given to him in remainder without 
infringing the poſſeſſion of the leſſee for years, therefore the law 
allows ſuch livery, made to the tenant of the particular eſtate, 


to relate and enure to him in remainder, as both are e but one 
eſtate in la wo. | , 


s Dyer. 18. „ | 1 x Jon, 58. 


D Raym. 1 ot: m Lit. $. 671. Plowd. 25. 
i Co. Litt. 298. | n Litt. F. 60. | 
xk 2 Roll. Abr. 415. _ * Co. Litt. 49. 
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A AIR Nh relpedling ede is this; as the re- 


| Fe: Bu muſt veſt in the grantee during the continuance of the 
5 particular eſtate, or eo inftanti, that it determines v. As, if A be 


tenant for life, remainder to B in tail; here B's remainder is 


veſted in him, at the creation of the particular eſtate to A for 
life: or, if A and B be tenants. for their joint lives, remainder 
to the ſarvivor in fee; here, though during their joint lives the 
remainder is veſted in neither, yet on the death of either of them, 
the remainder veſts inſtantly in the ſurvivor : wherefore both 
theſe are good remainders. But, if an eſtate be limited to A for 
life, remainder. to the eldeſt ſon of B in tail, and A dies before B 
hath any ſon; here the remainder will be void, for it did not 
veſt in any one during the continuance, nor at the determination, 
of the particular eſtate: and, even ſuppoſing that B ſhould after- 
wards have a ſon, he ſhall not take by this remainder; for, as it 
did not veſt at or before the end of the particular eſtate, it never 
can veſt at all, but is gone for ever d. And this depends upon the 
principle before laid down, that the precedent particular eſtate 
and the remainder are one eſtate in law; they muſt therefore 
ſubſiſt and be in eſe at one and the ſame inſtant of time, either 
during the continuance of the firſt eſtate or at the very inſtant 
when that determines, ſo that no other eſtate can poſſibly come 
between them. For there can be no intervening. eſtate between 
the particular eſtate, and the remainder ſupported thereby“: the 
thing ſupported muſt fall to the Faun if once it's e be 
ſevered from it. e | J 


"bs" is upon theſe ales,” but tntnelpithy the laſt, hs the doc- 
trine of. contingent remainders depends. For remainders are either 
_ veſted or contingent. Veſied remainders (or remainders executed, 
whereby a preſent intereſt paſſes to the party, though to be en- 
joyed in futuro) as where the eſtate is invariably fixed, to remain 
to a determinate perſon, after the particular eſtate is ſpent. As 


o Plowd. 25. 1 Rep. 66, K F 3 Rep. $1. 
2 1 Rep. 138. | 


it for eiectity yrs, "EVIL POOR. B in fee; here B's 
7 d remane - wait 1 8 ro g Ae or . N. 5 


intereſt 4 MY Where 


| the ” 
effect, either to a dubious and uncertain perſon, or upon a dubious 
ant Gncertain event; fo that the particular eſtate may Wer to 
be determined, and the remainder never take exe, W 


38 Pavers; they 52h 86 imitec blade een vant Yer 
fort. As if A be tenant for life, with remainder to B's eldeſt fon 


(then unborn) in tail; this is a contingent remainder, for it is 
uncertain whether B will have a fon or no: but the inſtant that 


a ſon is born, the remainder is no longer contingent, but veſted; 


Though, if A had died before the'contingeticy happened, that is, 


before B's foh was born, the retnainder would have been abſo- 
lutely gone; for che particular eſtate was determined before the 


remainder could veſt. Nay, by the ſtrict rule of law, if A were 
tenant for Ife, remainder to his own eldeſt ſon in tail, and A died 
without iffue born, but leaving his wife enſeint or big with child, 
and after his death a poſthumous ſon was born, this ſon could 
not take the land, by virtue of this remainder; for the particular 
eſtate determined before cons was any perſon in eſſe, in whom 
the remainder could veſt 
enacted by ſtatute 10 & 11 1 W. III. c. 16. that poſthumous child- 
ren ſhall be capable of taking 1 in remainder, in the ſame manner 
as if they had been born in their father's lifetime: that is, the 
remainder is allowed to veſt in them, while you in their mother $ 


womb *. 


% ” 


Tu! 8 Medes of contingent remainiters; to a perſon not in 
wings muſt however be limited to ſome one, that may by com- 
mon poſſibility, or potentia propinqua, be in efſe at or before the 
particular eſtate determines “. As if an eſtate be made to 0 for 


3 3 Rep. 20. | u gee Vol. I. pag. I 30. 
t Salk. 228. 4 Mod, 282. . COND 
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” 0 remainders (ebetcby n no preſent 
ate in remainder is limited to take | 


But, to remedy this hardſhip, it is 
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5 
life, remainder: to the bin of B : now, IE A dies before B, 
remainder is at an end; for during B's life he has no heir, 


eſt baeres uiventis: but if B dies fiſt, the remainder then ae 
s heir, who will be entitled to the land on the 


diately veſts in his 
Fit of A. This is a good contingent remainder, for the poſſi- 
bility of B's dying before A is potentia propingua, and therefore 
allowed in law *.: But a remainder to the right heirs of B (if 
there be no ſuch perſon as B in eſe) is void). For here there 
muſt two contingencies happen; firſt, that ſuch a perſon as B 
ſhall be born; and, ſecondly, that he ſhall alſo die during the 
continuance of the parti 


ticular eſtate; which make it potentia re- 
motiſſima, a moſt improbable poſſibility. A remainder to a man's 
| eldeſt ſon, who hath none, (we have ſeen) is good; for. by com- 
mon poſſibility he may have one; but if it be limited in parti- 
cular to his ſon John, or Richard, it is bad, if he have no ſon 
of that name; for it is too remote a poſſibility that he ſhould not 
only. have a ſon, but a ſon of a particular name. A limitation 
of a remainder to a baſtard before it is born, „is not good *: for 
though the law allows the poſſibility of having baſtards, it Bau 
ſumes it to be a very remote and improbable contingency. Thus 
may a remainder be contingent, on account of th uncertainty of 
pf ve who. 8 en io ont lv bot 032 af nt 
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HT | WO FY REMAINDER, . may 9 be contingent, ths bens 
| to whom it is limited is fixed and certain, but the event upon 
which it is to take effect is vague and uncertain. As, where land 

is given to A for life, and in caſe B ſurvives him, then with re- 

mainder to B in fee: here B is a certain perſon, but the remain- 

der to him is a contingent remainder, depending upon a dubious 

event, the uncertainty of his ſurviving A. During the joint lives 

of AandB it is contingent ; and if B dies firſt, it never can veſt 

in his heirs, but is for ever gone; but if A dies firſt, the remain=- 

der to B becomes veſted. ff 


— 


* Co. Litt. 378. | | * x Rep. 81. 
7 Hob. 33. | Cro. Eliz. 509g. 
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| * 0 1 410 1 tt ett "5 er 55 5 | W EE. 
© On 76 6 tenldives of Either king, if they wr amount 
to a frechold, cannot be limited on an eſtate for years, or any 
other particular eſtate, leſs than a freehold.” Thus if land be 
granted to A for ten years, with remainder in fee to the right 
heirs of B, this remainder is void“: but if granted to A for life, 
with alike remainder, it is good. For, unleſs the freehold paſſes 
out of the grantor at the time when the remainder is created, 
ſuch freehold remainder is void: it cannot paſs out of him, with- 
out veſting ſome where; and in the caſe of a contingent remain- 
der it muſt veſt in the particular tenant, elſe it can veſt no where: 
unleſs therefore the eſtate of ſuch particular tenant be of a free- 


hold-nature, the freehold cannot veſt in en and eee, 
* nme is nn Hit | 


$44 : | „ £3 4+ 
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7 
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— ene TINGENT Urans may be 4 ne 5 api or 
determining the particulareſtate upon which'they depend, before 
the contingency happens whereby they become veſted *. There- 
fore when there is tenant for life, with divers remainders in con- 
tingency, he may, not only by his death, but by alienation, ſur- 
render, or other methods, deſtroy and determine his own life- 
eſtate,” before any of thoſe remainders veſt; the conſequence of 
which is that he utterly defeats them all. As, if there be tenant 
for life, with remainder to his eldeſt ſon unborn in tail, and the 
tenant for life, before any ſon is born, ſurrenders his life- eſtate, 
he by that means defeats the remainder in tail to his ſon: for his 
ſon not being in efſe, when the particular eſtate determined, the 
remainder could not then veſt; and, as it could not veſt then, 
by the rules before laid down, it never can veſt at all. In theſe 
caſes therefore it is neceſſary to have truſtees appointed to pre- 
ſerve the contingent remainders; in whom there is veſted an 
eſtate in remainder for the life of the tenant for life, to com- 
mence when his determines. If therefore his eſtate for life de- 
termines otherwiſe than by his death, their eſtate, for the reſidue 
of his natural life, will then take effect, and become a particu- 
» ) 1Rep. 130. | . lid. 66.135. 3 
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| vented by fir Orlando Bridgman, fir Geoffery F 
eminent council, who betook themſelves to eonveyancing during. 
the time of the civil wars; in order thereby to ſecure in — - 
ſettlements a pr ren o | 


ticular tenant for life“: and when, after the reſtoration, thoſe 
geatlemen came to fill the firſt offices of the law, they ſupported = 
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lar eſtate in pollen, ſufficient to PRIN the remainder 


nding in contingency. This method ie ſaid to have been in- 


proviſion for the future chile an intended 
marriage, who before were uſually left at the mercy of ths pars 


this invention within ande e WE Og bounds, Wo intro- 


Kore it into ert, Fi an eee 
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y vs the ſtudent will aden eee 2 


in creating and ſecuring a remainder ; and I truſt he will in ſome 


meaſure ſee the general reaſons, upon which this nicety'1 is found- 
ed. It were endleſs to attempt to enter upon the p 


ſumed to be made with great caution, fore- thought, and advice) 
in theſe deviſes, I ſay, A may be created in ſome meaſure 
contrary. to the rules before laid down: though our lawyers will 
not allow ſuch diſpoſitions to be ſtrictly remainders; but call them 
by another name, ng af ve A _— or FINE Wanner 
to be executed. 


K N ROMS deri of lavds'i is > uch a egen e of on by 


will, that thereby no eſtate veſts at the death of the deviſor, but 


only on ſome future contingency. It differs from a remainder in 
three very material points: 1. That it needs not ay yen 


4 See Moor, 486. 2 Roll. Abr. 797 vl. 12. 28id, 159. 2 Chan, Rep, 15e. 
_ eſtate 


tilties and refinements,' into which this doQrine, by the” variety 
of caſes which have occurred in the courſe of many centu- 
ries, has been ſpun out and ſubdivided: neither are they conſo- 
_ nant to the deſign of theſe elementary diſquiſitions. I — 
however omit, that in deviſes by laſt will and teſtament, ee 
being often drawn up when the party is inops confrlr, are alw 
more favoured in conſtruction than formal deeds, i are piles 
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? Lee fr i cred nr mn. 'Y MALE 14-02. 
Tot Pt PET eee 1408 * 1 S 
ns fr 9 whe ee deviſes x knee e 
da axiſe upon a contingency; and, | till that contingency happens, 
730 does: not diſpoſe of the fee: ſimple, but leaves it to deſtend to his 
heir at law; As if one deviſes land to a feme · ſole and hats 
yet her day of marriage: here is in effect eee temain- 
ithout any particular eſtate to ſupport it; a freehold com- 
meneing in futuro. This limitation, though it 8 be void 
in a deed; yet is good in a Will, by way of executory deviſe “. 
For, ſince by a deviſe a fraehold may paſs without corporal tra- 
dition or livery of ſeiſin, (as ĩt muſt do, if it paſſes at all) there 
fore it may commence in futuro; becauſe the principal reaſon 
Why it eannot-commence in futuro in athericafes,.is the neceſſity 
of aQualiſeifin, which always operates in pragſenti. And, ſince 
it may thus commence in future, there is no need of a particular 
eſtate to ſupport it; the only uſe of which is to 0 the re- 
mainder, by it's unity with the particular eſtate, a preſent intereſt. 
5 Aud hence alſo it follows, that ſuch, an executory deviſe, not be- 
ing a preſent int reſt, er e ene Teen buffered 
belore it lane ai e b! 8 8 
417 71 2 
2. By enten 5 a fa or _ leſs 8 nay | be limited 
ae a fee. And this happens where a deviſor deviſes: his whole 
eſtate in bee, but limits: a remainder thereon to commence on a 
future contingency: As if a man deviſes land to A and his heirs; 
but, if he dies before the age of twenty one, then to B and his 
heirs: this. remainder, though void in a deed, is good by way of 
executory devide*. But, in — theſe ſpecies of executory deviſes, 
the contingencies ought to be ſuch as may happen within a reaſon- 
able time as within one or more life or lives in being, or within 


© 191d. 153. 


s 2 Mod, 289. 
f Cro. Jac. 593˙ | 


A 


2 moderate 


ſocial commerce, and providing for the ſudden contingencies 


moſt length that has been hitherto allowed, forthe continge , 


4 this hath deem gs to be a g 


length of time that can happen 


0 ſhall go.in the ſucceſſion preſcribed, v ee a whom 


nation*) eſtates are made incapable of anſwering thoſe ends, A 


private life, for which e at firſt eſtabliſhed. The ut | . 


in, is that of * 
8 ' afterwards. 0 As 


life or lives in being, and one and twent N 
when lands are deviſed to ſuch unborn me 
ſhall firſt attain the age of twenty one, And his in Bes. the teſt 

before the eſtate can veſt; is the 
life of the mother and the ſubſe uent infancy of tend deer 
od Ry deviſe*. | u NAS 
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| 149 * 1 ig term af years kay: be given to e ein. 
moon Fab bl life, and afterwards; limited over in remainder to an- 
other, Which could not be done by deed: for by law the firſt 
grant of i it, to a man for life, was 4 total diſpoſition of the whole 


term; a life eſtate irg eſteemed of a higher and larger nature 


than ay term of years And, at firſt, the courts: were tender, 
even in the caſe of a will; of reſtraining the deviſee for life from 


aliening the term; but only held, that in caſe he died without 
exerting that act of ownerſhip, the remainder over ſhould then 


take place v: for the reſtraint of the power of alienation, eſpe- 


cially in very long terms, was introducing a ſpecies of perpetuity: 


But, ſoon. afterwards, it was held*, that the deviſee for life hath 
no power of aliening the term, ſo as to bat. the remainder- man: 
yet in order to prevent the danger of perpetuities, it was ſettled*, 


that, though ſuch. remainders may be limited to as many perſons = 


ROE as the deriſor thinks: epi oo Gay muſt all bei in oe | 


I 4 | 4 | At LO LH and 
N b I2 © SW 25 ee | * Fo lit. hath, 235i: nee, Jos 
i Salk. 229. n Dyer. 358. 8 Rep. 96. 
* Forr. 232. e o 1 Sid. 451, 
| TOW 95. | 1 Sb » 
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Tarn W. aff 
5 DS mne ue ruin 2 ſt deviſee 5: for hen all the candles are 
lighted, and. are; onſumi getnher, and the ultimate remainder 
is in reality; only: to that remainder-man who happens to ſurvive 
the, reſt: or, that ſuch remainder, limited to take effect 


upon ſuch conting ency.only,. as n muſt happen bb at. Mens gene 
the Ale, of the firſt deviſee :. 35h 1 


My. 44 * n Ss N 3 3 


Tn ee for Tacks —— ech as are n by | 
80 expreſs words of the parties themſelves; the moſt intricate 
title 3 in the law. There i is yet another ſpecies, which is created 
by the act * erm of hed Jas: PAR, 90 5 J is enen a — 
ane + ot not orte 


III. 1 * N- . in ee 1s We ds of an wala left! in + the 

| 2rantar,. to commence in. poſſeſſion after the determination of 

ſome particular eſtate granted out by him 1. Sir Edward Coke 
deſcribes a reverſion to be the returning of land to the grantor or 
his heirs after the grant is over. As, if there be a gift in tail, the 
reverſion of the fee is, without any ſpecial reſervation, veſted in 
the donor by act of law: and fo alſo the reverſion, after an eſtate 
for life, years, or at will, continues in the leſſor. For the fee- 
ſimple of all lands muſt abide ſome where; and if he, who was 


before poſſeſſed of the whole, carves out of it any ſmaller eſtate, 


and grants it away, whatever is not ſo granted remains in him. 
A reverſion is never. therefore created by deed or writing, but 
ariſes from conſtruction of law; a remainder can never be limited, 
_ unleſs by either deed or deviſe. But both are equally transferable, 
when actually veſted, being both eſtates in pragſenti, Ct 
takin 8 att in en, 5 6 


1 HE e of i; is inks derived 501 the feodal 
conſtitution. For, when a feud was granted to a man for life, or 
to him and his iſſue male, rendering either rent, or other ſervices; 


then, on his death or the failure of iſſue male, the feud was de- 


y Skinn. 341. 3 P. Wm", 283. » 1 Inf. 165 
7 Co. Litt. 22. ö 
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led of at his pleaſure: And hencn the abel eiter, 00 f . 
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O rent is t | 


| tenure, or acknowlegement of ſuperiority; being frequently the 
on] evidence that'the lands are holden at alle te rent is re- 


ſpecial Words: bat by a general grant of 


ved, it is alſo incident, khough net ink 
yerfien* The rent ey do grande Work! 
and the reverſion may be granted away, 


will paſs with it, as incident thereunto ; frm by the gr it o 


fealty Mall be incident; 


the rent generally, the reverſion will not on” The Incident | 


paſſes by the grant of the principal; but not e cn 
rey of law is, r een — Jed # quit, 
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folves may deſerde them, For dr ene ſeiſed ce erin 
in fee, ae a leaſe for life, with remainder to himſelf and 
his heirs, this is properly a mere reverſion , to which refit and 

and which ſhall only deſcend to the 
heirs of his father's blood, and net to his heirs general, as a re- 


mainder limited to him by a third would” have done v: | 


for it is the old eſtate, which was originally in him, and never 


yet was out of him. And ſo likewiſe, if a man grants a leaſe 
for life to A, reſerving rent, with reverſion to B and his heirs, 
B hath a remainder aefcendrbte % to his Heirs irs general, and not a 
reverfion to which the rent is incident; but the grantor thall k "me 
intitled to the rent, during ft the ag youth A's man's” 
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1 x order to aſſiſt ſuck perſons widen any \ eſtate. in N N 
reverſion, or expectancy, after the death of others, againſt frau- 

dulent concealments of their deaths, it is enacted by the ſtatute 
6 Ann. c. 18. that all perſons on whoſe lives any lands or tene - 
ments are holden,” ſhall (upon application to the court of chan- 
cery and order made thereupon) once in every year, if required, 

be produced to the court, or it's commiſſoners ; or, upon neglect 
or refuſal, they. ſhall be taken to be actually dead, and the perſon 
entitled to ſuch. expectant eſtate may enter upon and hold the 
_ _ tenem * nts, ** the [OP en appear to be N Lal 
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1 "Bon FORE we wake the doctrine. of remginders * reyer - 


ions, it may be proper to obſerve, that whenever a greater eſtate 
and a leſs coincide and meet in one and the ſame perſon, with 
out any intermediate eſtate ?; the leſs is immediately annihilated; 
or, in the law phraſe, is ſaid to be merged, that is, ſunk or drown» 
ed, in the greater. Thus, if there be tenant for years, and the re- 
verſion in  fee-ſimple deſcends to or is purchaſed by him, the term 
of years is merged in the inheritance, and ſhall never exiſt any 
more. But they muſt come to one and the ſame perſon in one 
and the ſame right; elſe, if the freehold be in his own right, and 
he has a term in right of another Cen auter droit there is no mer- 
ger. Therefore, if tenant for years dies, and makes him who hath 
the reverſion in fee his executor, whereby the term of years veſts 
alſo in him, the term ſhall not merge for he hath . fee in his 
own right, and the term of years in the right of the teſtator, and 
ſubject to his debts and legacies. So alſo, if he who hath the re- 
verſion in fee marries the tenant for years, there is no merger ; 
for he hath the inheritance in his own right, the leaſe in the right 
of his wife*. An eſtate- tail is an exception to this rule : for a 
man may have in his own right both an eſtate- tail and a reverſion 
in fee; and the eſtate- tail, though a leſs eſtate, ſhall not merge 

in the fee. For eſtates - tail are protected and preſerved from 


7 3 Lev. 437. 2 2 Rep. 61. 8 Rep. 74. 
z Plow. 418. Cro. Jac. 275. Co. Litt. 338. . 15 
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very, and the like*: it would therefore have been ſtrangely im- 
provident, to have permitted the tenant in tail, by purchaſing 
the reverſion in fee, to merge his particular eſtate, and defeat the 
inheritance of his iſſue : and hence it has become a maxim, thai 
a tenancy/in tail, which cannot be ſurrendered, cannot alſo be 
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'E come now to treat of eſtates, with reſpect to the num 
ber and connexions of their owners, the tenants who oc- 
cupy and hold them. And, confidered in this view, eſtates of 
any quantity or length of duration, and whether they be in ac- 
tual poſſeſſion or expectaney, may be held in four different ways; 
in N in | PRE in e and in common. 


1. Er that holds lands or tenements in e or is ele 
tenant thereof, is he that holds them in his own right only, with- 

out any other perſon being joined or connected with him in point 
of intereſt, during his eſtate therein. This is the moſt common 
and uſual way of holding : an eſtate ; and therefore we may make 
the fame obſervations here, that we did upon eſtates in poſſeffion, 
as contradiſtinguiſhed from thoſe in expectancy, in the preceding 
chapter : that there is little or nothing peculiar to be remarked 
concerning it, fince all eſtates are ſuppoſed to be of this ſort, unleſs 
where they are expreſſly declared to be otherwiſe; and that, in 
laying down general rules and doctrines, we uſually apply them 
to ſuch eſtates as are held in ſeveralty. I ſhall therefore proceed 
to confider the other three ſpecies of eſtates, in which there are 
aways: a plurality of tenants. 
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u. "A N eftate 3 in . e is ef lands or tenements are 
; erated to two or more perſons, | to hold in fee- ſimple, fee-tail, 
for life, for years, or at will. In conſequence of ſuch grants the 
eſtate i is called an eſtate i in joint-tenancy”*, and ſometimes an eſtate 
in jointure, which word as well as the other fignifies a union or 
| conjunction of intereſt; though in common ſpeech the term, 
Juinture, is now uſually confined to that' joint eftate, which by 
virtue of the ſtatute 27 Hen. VIII. c. 10. is frequently veſted in 
the huſband and wife before marriage, as a Too | fatisfaction and 


8 


bar of the woman 8 dower * F ee 


IN unfolding t thi title, and the two remaining ones in the 
preſent chapter, we will firſt enquire, how theſe eſtates may be 
created; next, their properties and reſpective mcidents'; ; and d leftly, R 

how vey: 977 be e or e 


1 I. "Tan E creation of an eſtate in joint-tenancy 1 on the 
wording of the deed or deviſe, by which the tenants claim title; 
for Heb eſtate can only ariſe by purchaſe or grant, that i is; by the 
act of the parties, and never by the mere act of law. Now, if an 
eſtate be given to a plurality of perſons, without adding any re- 
ſtrictive, excluſive, or explanatory words, as if an eſtate be granted 
to A and B and their heirs, this makes them immediately joint- 
tenants in fee of the lands. For the law interprets the grant ſo 

as to make all parts of it take effect, which can only be done by 
creating an equal eſtate in them both. As therefore the grantor 
has thus united their names, the law Gives them a thorough union 
in all other reſpects. For, , 


2. Ta E properties of a joint eſtate are derived from it's unity, 
which is fourfold ; the unity of intereſt, the unity of title, the 
unity of time, and the unity of paſſeſion: or, in other words, 
joint- tenants have one and the ſame intereſt, accruing by one and 
the ſame conveyance, commencing at one and the ſame time, and 
held by one and the ſame undivided poſſeſſion. . 

Litt. 5. 277. > See pag. 137. FIRST, 


E an. | f ** 
82 Y i, ties 10 8 | 
bs e 2 muſt have Aren, - fo” 8 Obe ins 
te ant cannot be entitled to one period of duration or quantity of 
_ Intereſt; in lands, and the other to a different: one cannot be te- 
nant for life, and the other for years :: one cannot be tenant in 
fee, and the other in tail. But, if land be limited to A and B 
for their lives, this makes them joint-tenants of the freehold; if 
to A and B and their heirs, it makes them joint-tenants of the 
ee If land be granted to A and B for their lives and 
to the heirs of Az; here A and B are joint- tenants of the freehold. 
during their reſpective lives, and A has the remainder of the fee 
in ſeveralty: or, if land be given to A and B, and the heirs of 
the body of A; here both haye a joint eſtate for life, and A hath 
a ſeveral remainder in tail*. Secondly, joint-tenants muſt alſo 
have an unity of zitle : their eſtate muſt be created by one and 
the ſame act, whether legal or illegal; 1 by one and the ſame 
grant, or by one and the ſame diſſeiſin . Joint- tenancy cannot 
ariſe by deſcent or act of law; but merely by purchaſe, or ac- 
quiſition by the act of the party: and, unleſs that act be one and 
the ſame, the two tenants would. have different titles; and if 
they had different titles, one might prove good, and the other 
BE which would abſolutely deſtroy the jointure.. Thirdly, there 
muſt alſo be an unity of time: their eſtates muſt be veſted at one 
and the ſame period, as well as by one and the ſame title. As in 
caſe of a preſent eſtate made to A and B; or a remainder in fee 
to A and B after a particular eſtate; in either caſe A and B are 
joint- tenants of this preſent eſtate, or this veſted remainder. But 
if, after a leaſe for life, the remainder be limited to the heirs of 
Aand B; and during the continuance of the particular eſtate A 
dies, which veſts the remainder of one moiety in his heir ; and 
then B dies, whereby the other moiety becomes veſted in the 
heir of B: now A's heir and B's heir are not joint-tenants of 
this remainder, but tenants in common ; for one moiety veſted 
at one time, and the other moiety veſted at another*. Yet, where 
e Co: Lite. 188, TREES "CT, 
4 Litt, F. 277. . 5 Co, Litt. 188. | To 
lid. f. 285. - — — a feoffment 
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' relation back, And took effect from the original 


Laſtly; in job ty 
Joint-tenants ar are ſald to be lee * V es ny re by the wa 
or moiety, and by all; that is, they each of them have the entire 


eden, 4s well of every parcel'as of the tool. They have 
not, one of them «2 ſeiſin of one half or moiety, and the other 
of the other moiety; neither can one be excluſively ſeiſed of one 
acre, and his companion of another; but each has an undivided 
wanne of f Aude ao ns whole of an undivided moietyx. 
{14 28 Ger 208 91 e 

„Une N theſs prindiples; of axhorough 4 intmitt union of 
intereſt and poſſeſſion, depend many other conſequences and inei- 
dents to the joint-tenant's eſtate. If two joint - tenants let a ver- 
bal leaſe of their land, reſerving rent to be paid to one of them, 
it hall enure to both, in reſpect of the joint reverſion . If their 
leſſee ſurrenders his leaſe to one of them, it ſhall alſo enure to 
both, becauſe of the privity, or relation of their eſtate n. On he 
ſame r eaſon, livery of ſeiſin, made to one joint-tenant, ſhall enure 
to both of them“: and the entry, or re- entry, of one joint-tenant 
is as effectual in law as if it were the act of both. In all actions 
alſo relating to their joint eſtate, one joint ·tenant cannot ſue or 
be ſued without joining the other v. But if two or more joint- 
tenants be ſeiſed of an advowſon, and they preſent different clerks, 
the biſhop may refuſe to admit either; becauſe neither joint- 


tenant hath : a ſeveral ou of Nin mus Ve is RING of ae . 


5 "Bag 340. 1 Rep. L983: 4 6H 1 Co. Litt. bi 
It, 5 289. 5 Rep. 1e. n Ibid. 192. 
k Quilibet totum tenet et nihil tenet; ; ſeilicet, ä 


totum in communi, et nibil ſeparatim per fee o Ibid. 319. 364. 
Bract. J. 5. tr. 5: „ | id. 195, 


- 8 whole: 


a 25 and if his 8 both, ene fix MARY 4 1 6 
fight} of pteſentation ſhall lapſe: But the ordinary may; if he 

pleaſes, admit a clerk preſented by either, for the good of the 
church, that divine ſervice may be regularly performed; which is 
no more chan he otherwiſe would be entitled to do, in caſe their 
diſagreement continued, ſo as to incur a lapſe: and, if the clerk 
of one joint · tenant be ſo adtnitted, this ſhall keep up the title in 
both of them; in reſpect of the privity and union of their eſtate . 
Upon the ſame ground it is held, that one joint-tenant cannot 
have an action againſt another for treſpaſs, i in reſpect of his land*; 
for each has an equal right to enter on any part of it. But one 
joint- tenant is not capable by himſelf to do any act, which may 
tend to defeat or injure the eſtate of the other; as to let leaſes, 
or to grant copyholds* ; and, if any waſte be done, which tends 
to the deſtruction of the inheritance, one joint-tenant'may have 
an action of waſte againſt the other, by conſtruction of the ſta- 
tute: Weſt, 2. c. 22. 80 too, though at common law. no action 
of account lay for one joint tenant againſt another, unleſs he had 
conſtituted him his bailiff or receiver, yet now by the ſtatute 
4 Ann. c. 16. joint · tenants may have actions of account againſt 
each dern, for receiving more than e due ſhare of ny [pos 
om neee * in e 


. 3 ne principle allo aria! . remaining KEN . 
| cident: of joint eſtates ; viz. the doctrine of ſurvevorſhip . by 
which, when two or more perſons are ſciſed of a joint eſtate of 
inheritance, for their own lives, or pur auter vie, or are jointly 
poſſeſſed of any chattel intereſt, the entire tenancy upon the deceaſe 
of any of them remains to the ſurvivors, and at length to the laſt 
ſurvivor; and he ſhall be entitled to the whole eſtate, whatever 
it be, whether an inheritance or a common freehold only, or even 
a leſs eſtate”. This is the natural and regular conſequence of the 

union and entifety of their intereſt. The intereſt of two joint- 


4 Co. Litt. 185. FRA we + 2 Inſt. 403. 
3 Leon. 262. . u Co. Litt. 200. 
I Leon. 234. | » Litt, F. 280, 281, 


tenants 


RTI * 


tenants is not e equal or ſimilar, but alſo is one and the thi. 
One has not originally a diſtin& moiety from the other; but, if 
. TI b any ſubſequent act (as by alienation or forfeiture of either) the 
; intereſt becomes ſeparate and diſtinct, the Joint- tenancy inſtantly 
| . _ "ceaſes. But, while it continues, each of two joint-tenants has a 
concurrent intereſt in the whole; and therefore, on the death of 
1 his companion, the ſole intereſt in the whole remains to the ſur- 
vivor. For the intereſt, which the ſurvivor originally had, is 
dlearly not deveſted by the death of his companion; and no other 
perſon can now claim to have a joint eſtate with him, for no one 
can now have an intereſt in the whole, accruing by the ſame title, 
and taking effect at the ſame time with his own; neither can 
any one claim a ſeparate intereſt in any part of the tenements; 
for that would be to deprive the ſurvivor of the right which he 
„ has in all, and every part. As therefore the ſurvivor's original 
| intereſt in the whole ſtill remains; and as no one can now. be ad- 
mitted, either jointly or ſeverally, to any ſhare with him there- 
in; it follows, that his own intereſt muſt now be entire and ſe- 
veral, and that he ſhall alone be entitled to the whole eſtate 
N e it ww thats: was e 4 the ann caps 


7 


Tu 18 inks of ſurviopeſhlp: is cle: by: our antient e 

the jus accreſcendi, becauſe the right, upon the death of one joint- 

; | 55 tenant, accumulates and increaſes to the ſurvivors; or, as they 
themſelves expreſs it, © pars la communis accreſeit ſuperſtitibus, 
&« de perſona in perſonam, uſque ad ultimum ſuperſtitem.” And this 
jus accreſeendi ovght to be mutual; which I apprehend to be the 
reaſon why neither the king?, nor any corporation *, can be a 
joint-tenant with a private perſon. For here is no mutuality: 
the private perſon has not even the remoteſt chance of being 
ſeiſed of the entirety, by benefit of ne for * n and 
the eee can never die. 


* Bracton. J. 4. tr. 3. c. 9. 5. 3. Fleta. y Co. Litt. 190. Finch, L. * 
J. 3. c. 1. . 18. 
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We a are, ee to enquire, nn an [alias 1 in Joint-wmanc: | 
may | be ſevered and deſtroyed. And this may be done by deſtroy- 
ing any of it's conſtituent unities. 1. That of time, which re- 
ſpects only the original commencement of the joint eſtate, can- 
not indeed (being now paſt) be affected by any ſubſequent tranſ- 
actions. But, 2. The joint- tenantsꝰ eſtate may be deſtroyed, with- 

out any alienation, by merely diſuniting their poſſeffion. - For 
joint-tenants being ſeiſed per g et per tout, every thing that tends | 
to narrow that intereſt, ſo Nr t they ſhall not be ſeiſed through- 
out the whole, and throughout every part, is a ſeverance. or de- 
ſtruction of the jointure. And therefore, if two joint-tenants 
agree to part t their lands, and hold them in ſeveralty, they are no 
longer joint-tenants ; for they have now no joint intereſt in the 

whole, but only a ſeveral intereſt reſpectively in the ſeveral parts. 
And, for that reaſon alſo, the right of ſurvivorſhip is by ſuch ſe- 
paration deſtroyed . By common law all the joint-tenants might 
agree to make partition of the lands, but one of them could not 
compel the others ſo to doꝰ: for, this being an eſtate originally 
created by the act and agreement of the parties, the law would 
not permit any one or more of them to deſtroy the united poſ- 
ſeſſion without a ſimilar univerſal conſent*. But now by the ſta 
tutes 31 Hen. VIII. c. 1. and 32 Hen. VIII. c. 32. joint-tenants, 
either of inheritances or other leſs eſtates, are compellable by 
writ of partition to divide their lands. 3. The jointure may be 
deſtroyed, by deſtroying the unity of title. As if one joint-tenant 
alienes and conveys his eſtate to a third perſon : here the joint- 
tenancy is ſevered, and turned into tenancy in common“; for the 
grantee and the remaining joint-tenant hold by different titles, 
{one derived' from the original, the other from the ſubſequent, . 
grantor) W till partition made, the unity of nn conti- 


Co. Litt. 188. 193. communem Babent, * certi ex « his, drvidere de- 
b Litt. F. 290. . fiderant ; hoc judicium inter eos accipi poteſt. 


Thus, by the wil law, emo invites (H. 10.3.8.) 
ecompellitur ad communionem. ( H. 12. 6. 26. © Litt. F. 292. 
5. 4.) And again: ff non omnes gui rem | | 
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„ er e 
nues. But a deviſe of one's ſhare by will ! is no ſeverance of the 
Jointure: for no teſtament takes effect till after the death of the 
teſtator, and by ſuch death the right of the ſurvivor (which ac- 
_ crued at the original creation of the pn and has therefore a 
priority to the other) is already veſted*. 4. It may alſo be de- 
ſtroyed, by deſtroying the unity of robs 7 And therefore, if 
there be two joint-tenants for life, and the inheritance is pur- 
ehaſed by or deſcends upon either, it is a ſeveranee of the join- 
ture®: though, if an eſtate is originally limited to two for life, and 
after to the heirs of one of them, the freehold ſhall remain in join- 
ture, without merging in the inheritance; becauſe, being created 
by one and the fame conveyance, they are not ſeparate eſtates, 
(which is requiſite in order to a merger) but branches of one en- 
tire eſtateb. In like manner, if a joint-tenant | in fee makes a 
leaſe for life of his ſhare, this defeats the jointure*; for it de- 
ſtroys the unity both of title and of intereſt. And, whenever or 
by whatever means the jointure ceaſes or is ſevered, the right of 
ſurvivorthip or jus acereſcendi the fame inſtant ceaſes with it*. Yet, 
if one of three joint-tenants alienes his ſhare, the two remaining 
tenants ſtill hold their parts by joint-tenancy and ſurvivorſhip”: 
and, if one of three joint- tenants releaſes his ſhare to one of his 


companions, though the joint- tenaney is deſtroyed with regard 


to that part, yet the two remaining parts are ſtill held in join- 
ture; for they ſtill preſerve their original conſtituent unities. 
But when, by an 0 or event, different intereſts are created in 
the ſeveral parts of the eſtate, or they are held by different titles, 
or if merely the poſſeſſion is ſeparated; ſo that the tenants have 
no longer theſe four indifpenſable properties, a ſameneſs of inte- 
reſt, an undivided poſſeſſion, a title veſting at one and the ſame 


time, and by one and the Tame act or l is Jointure is in- 
ſtantly diſſovved. | 


6 J e f pracfertur ultimac bolt. 1-Litt. g. 302, 305 
Co. Litt. 185. k Njhil de re accreſcit ei, qui nibil in re 
Litt. 5. 287. | quando jus aceręſceret kabet, Co. Litt. 198. 

8 Cro. Eliz, 470. | 1 Litr. F. 294. „ 
2 Rep. 60. Co. Litt. 182. =- id. J. 30g. 
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In general it is advantageous for the joint-tenants to diſſolve 
the-jointure; fince thereby the right of ſurvivorſhip is taken away, 
and each may tranſmit his own part to his own heirs. Sometimes 
however it is diſadvantageous to diflolve the joint eſtate: as if 
there be joint=tenants for life, and they make partition, this diſ- 
 folves the jointure ; and, though before they each of them had 
an eſtate in the whole for their own lives 225 the life of their 
companion, now they have an eſtate in a moiety only for their 
own lives merely; and, on the death of either, the reverſioner 
| ſhall enter on his moiety . And therefore, if there be two joint- 
tenants for life, and one grants away his part for the life of his 
companion, it is a forfeiture * : for, in the firſt place, by the ſe- 
verance of the jointure he has given himſelf in his own moiety 
only an eſtate for his own life; and then he grants the ſame land 
for the life of another: which grant, by a tenant for his own 
life merely, is a forfeiture of his eſtate”; for it is creating an 
eftate which may by poſſibility laſt TR — chat which *. is 
"ey entitled 1 


II. AN eftate l in n coparcinary 18 where ma. of ae 
ance deſcend from hs anceſtor to two or more perſons. It ariſes 
either by common law, or particular cuſtom. By common law: 
as where a perſon ſeiſed in fee-ſimple or in fee-tail/dies, and his 

next heirs are two or more females, his daughters, ſiſters, aunts, 
_ couſins, or their repreſentatives; in this caſe they ſhall all in- 
herit, as will be more fully ſhewn, when we treat of deſcents 
hereafter: and theſe co-heirs are then called coparceners; or, for 
brevity, parceners only*. Parceners by particular cuſtom are where 
lands deſcend, as in gavelkind, to all the males in equal degree, 
as ſons, brothers, uncles, Scr. And, in either of theſe caſes, 
all the parceners put „Ag make but one ban ; and have but 
one eſtate among them*. 


1 „ « Litt. $. 241, 242. 
1 Leon. 237, | © Tbid. F. 265. * 
Co. Litt. 25 2. £ IS . Lin, 6. 


2 2 „ 


De R 1 0 LEP | Book. bi ) 


i 


"= jex'of 1 parceners are in cds Hes like - Mok ef 
Jaihe-tenants they having the ſame unities of intereſt, title, and 


Poſſeſſion. ' They may ſue and be ſued: jointly for matters relating 
to their own lands: 


caſes enure as the entry of them allo. They cannot have an ac- 


and the entry of one of them ſhall in ſome 


tion of treſpaſs againſt cach other : but herein” they differ from 
joint-tenants, that they are alſo excluded from maintaining an 
action of waſte ; for coparceners could at all times put a ſtop to 
any waſte. by a with of partition, but till the ſtatute of Henry the 
eighth Joint-tenants had no ſuch power. Parceners alfo differ 
materially from joint - tenants in four other points: 1. They al- 
ways claim by deſcent, whereas joint-tenants always claim by 
purchaſe.” Therefore if two ſiſters purchaſe lands, to hold to them 
and their heirs, they are not parceners, but joint- tenants? *: and 
hence it likewiſe follows, that no lands can be held in coparce- 
nary,” but eſtates of inheritance, which are of a deſcendible na- 
ture; whereas not only eſtates in fee and in tail, but for life or 
years, may be held in joint-tenancy. 2. There is no unity of 
time neceſſary to an eſtate in coparcenary. For if a man hath two 
daughters, to whom his eſtate deſcends in coparcenary, and one 
dies before the other; the ſurviving daughter and the heir of the 
other, or, when both are dead, their two heirs, are ſtill parce- 
ners /; the eſtates veſting in each of them at different times, 


n it be the ſame quantity of intereſt, and held by the ſame 


title. 3. Parceners, though they have a unity, have not an en- 
tirety, of intereſt. They are properly intitled each to the whole 

of a diſtinct moiety *; and of courſe there is no jus accręſcendi, 
or ſurvivorſhip between them: for each part deſcends ſeverally 
to their reſpective heirs, though the unity of poſſeſſion continues. 
And as long as the lands continue in a courſe of deſcent, and 


united in poſſeſſion, ſo long are the tenants thereof, whether male 
or nale, cal led parceners. But if the ng be once ſevered 


£ 06 Lite 164. 5 3 * Litt. $. 254. „ 
id. 188. 243. | 3 1 Co. Litt. 164. 174. 


” 2 Inſt, 403. 2 hid. 163, 164. 7 
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by partition, 8 are no longer parceners, but tenants in ſeve- 

ralty; or if one parcener alienes her ſhare, though no partition 

be made, * MF. the. lands no Jogger held i in een but 
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Bk RCENE nl are. e.fo called, ih {Ewen 'N „ 1 1 7 57 
may be conſtrained to make partition. And he mentions many 
methods of making it*; four of which are by conſent, and one 
by compulſion. The firſt is, where they agree to divide the lands 
into equal parts in ſeveralty, and that each ſhall have ſuch a de- 
terminate part. The ſecond is, when they agree to chuſe ſome 
friend to make partition for them, and then the ſiſters ſhall chuſe 
each of them her part according to ſeniority of age; or other-- 
wiſe, as ſhall be agreed. The privilege of ſeniority is in this caſe 
perſonal ; for if the eldeſt fiſter be dead, her iſſue ſhall not chuſe 
firſt, but the next ſiſter. But, if an advowſon deſcend. i in copar- 
cenary, and the ſiſters cannot agree in the preſentation, the eldeſt 
and her iſſue, nay her huſband, or her aſſigns, ſhall preſent alone, 
before the younger * . And the reaſon given is that the former 
| Privilege, of priority in choice upon a diviſion, ariſes from an act 
of her own, the agreement to make partition; and therefore is 
merely perſonal : the latter, of preſenting to the living, ariſes 
from the act of the law, and is annexed not only to her perſon, 
but to her eſtate alſo. A third method of partition, is, where the 
| eldeſt divides, and then ſhe ſhall chuſe laſt; for the rule of law 
is, cufus eft divifio, alterius eft electio. The fourth method is where 
the ſiſters agree to caſt lots for their ſhares. And theſe are the 
methods by conſent. That by compulſion i is, where one or more 
| ſue out a writ of partition againſt the others; whereupon the 
ſheriff ſhall 89. to the lands, and make partition thereof by the 
verdict of a Jury there impanneled, and aſſign to each of the par- 
ceners her part in ſeveralty*, But there are ſome things which 
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* Litt. 5. 309. | method 1 carrying on the proceedings on 
. 241. na urit of partition, of lands held either in 
F. 243 to 264. | | joint-tenancy, parcenary, or common, than 


Co. Litt. 166. 3 Rep. 22. was. uſed at the common law, is * | 
By ſtatute 8& 9 W. II. c. 3. an eaſier out and provided. 
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ard 11 their nature impartible. The Werne e uſe, common 1 
eſtoyers, common of piſcary uncertain, or any other comman = 
without ſtint; "ſhall not be divided; hut the eldeſt fiſter,, if the 
pleaſes, ſhall have them, and make the others a reaſonable fariſ= 
faction in other parts of the inheritance : or, if that cannot be, 
then they ſhall have the profits of the thing 1255 turns, i in a fame b 
manner PN the aon. e SENS. - 
SN d x is yet nber een n the ! in 
8 coparcenary; that if one of the daughters has had an eſtate given 
with her in frantmarriuge by her anceſtor (Which we may re- 
xethber was a ſpecies of eſtates- tail, freely given by a relation 
for advancement of his kinſwoman in marriage ) in this caſe, if 
lands deſcend from the ſame anceſtor to her and her fiſters in 
e, ſhe or her heirs ſhall have no ſhare of them, unleſs 
ey will agree to divide the lands ſo given in frankmarriage 1 in 
equal proportion with the reft of the lands deſcendingb. This 
mode of diviſion was known in the law of the Lombards ; which 
direct the woman ſo preferred in marriage, and claiming her 
ſhare of the inheritance, vnrtere in confuſum cum ferorubus, quan- 
tum pater aut frater ei dederit, guundo ambulaverit ad maritum. 
With us it is denominated bringing thoſe lands into botchpot * x 
which term I ſhall explain in the very words of Littleton! : «it 
« ſeemeth that this word, hotchpot, is in Engliſh, a pudding; ; 
«for in a pudding 1 is not commonly put dne thing alone, but one 
« thing with other things together.” we this houſewifely meta- 
phor our anceſtors meant to inform us“, that the rid both 
thoſe given in frankmarriage and thoſe deſcending in fee-fimple, 
ſhould be mixed and blended together, and then divided in equal 
portions among all the daughters. But this was left to the choice 
of the donee in frankmarriage; and, if ſhe did not ehuſe to put 
her lands in hotchpot, the” was' preſumed to be * Pre 
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her Ar . The lay of 2 took place then only, 
when the other lands deſoendi g ſrom the anceſtor were fee- 
mple; fory if they deſcended in tail, the donee in frankmarriage | 
was entitled to her ſhare, without bringing her lands ſo given into 
hotchpot . And the reaſon is, becauſe lands deſcending in fee- 
fimple are diſtributed by the policy of law, for the maintenance 
of all the daughters; and, if one has a ſufficient proviſion out of 
the ſame inheritance, equal to the reſt, it is not reaſonable that 
| the ſhould have more: but lands, deſcending in tail, are not diſ- 
tributed by the operation of law, but by the deſignation of the 
giver, per formam doni; it matters not therefore how unequal 
' this diſtribution may be. Alſo no lands, but ſuch as are given 
in frankmarriage, ſhall be brought into hotchpot; for no others 
are looked upon in law as given for the advancement of the wo- 
man, or by way of marriage- portion. And therefore, as gifts in 
frankmarriage are fallen into diſuſe, 1 ſhould hardly have men- 
tioned the law of hotchpot, had not this method of diviſion been 
revived and copied by the ſtatute for diſtribution of FRO 
eſtates, F Which we thall hereafter conſider at large. 5 


1 Tur ente in copltoiey may be dj ſobved, either by partition, 
which diſunites the poſſeſſion; by alienation of one parcener, 


which diſunites the title, and may diſunite the intereſt ; or by 
the whole at laſt deſcending to and veſting in one ſingle pins, 
en Wet it to an eſtate in e 


- IV. Tana in common are fach as bold by eee and 
diſtinct titles, but by unity of poſſeffion; becauſe none knoweth 
his own feveralty, and therefore they all occupy promiſcuouſly l. ? 
This tenancy therefore happens, where there is an unity of poſ- 
ſeſſion merely, but perhaps an entire diſunion of intereſt, of title, 
and of time. For, if there be two tenants in common of lands, 
one may hold his part in * the other in = or for lite; 
» Litt. Eb | N 1b; 
0 * . | | | | 1925 1895 
ſo 


| 2 ; N 85 A ; ; 
I Tie RIGH NHS 
a ge 5 8 3 : « | k. Sa. — 2 12 
foghat there is eee inte 


1 the 2 by ee from Bz bed is no unity of title: 
one's eſtate may have been yeſted fifty years, the other's but yeſ⸗ "tf 
ey woe fa; there is no unity of time. The only unity theres „„ 
poſſeſſion; and for this Littleton gives the true reaſon, 
becauſe no man can certainly tell which : is dae on:; Kaen a 
wiſe even . nn ho. *. delta > ten ll ln 0 
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N eee er in com amon iy; be penal Aer — the LE 
ae e of the two other eſtates, in joint-tenancy and coparce- 
nary, or by ſpecial limitation in a.deed, . By the. deſtruction; of 
the two other eſtates, I mean ſuch deſtruction as does not ſever 
the unity of poſſeſſion, but only the unity of title or intereſt, 
As, if one of two joint - tenants in fee alienes his eſtate for the 
life of the alienee, the alienee and the other joint-tenant are te- 
nants in common: for they now have ſeyeral titles, the other 


joint-tenant by the original grant, the alienee by the new aliena- 


tion ; and they alſo have ſeveral intereſts, the former joint: 
tenant in fee· ſimple, the alienee for his own life only. So, if one 
joint-tenant gives his part to A in tail, and the other gives his to 
B in tail, the donees are tenants, in common, as holding by dif- 
ferent titles and conveyances . If one of two parceners alienes, 
the alienee and the remaining parcener are tenants in common *; 
| becauſe they hold by different titles, the parcener by deſcent, the 
alienec by p08 of So likewiſe, if there be a grant to two men, 
or two women, and the heirs of their bodies, here the grantees 
ſhall be joint-tenants of the life-eſtate, but they ſhall have ſeve- 
ral eee 3 becauſe they cannot poſſibly have one heir f 
their two bodies, as might have been the caſc had the limitation 
been to a man and women, and the heirs of their bodies begotten *: | 
and in this, and the like caſes, their iſſues ſhall be tenants in 
common ; becauſe they muſt claim by different titles, one as heir 
of A, and the other as heir of B; and thoſe too not titles. by 


4 Litt. 6. 293. id. zog. TY 
r Ibid. 295. 3 * Lbia. 283. r 
| purchaſe, 


ug Twi os E 9 3 
ene bt detsent, I Hort, Whenever in an eſtate in joint- 
tenancy or coparcenary is diflolved, fo that there be no partition 
made, "but the unity of PRO continues, it is turned Into 4 


tenancy in ee ee VET 
Mb | for 3 92 1 51 FF} Trend, 


ei Grklice ig! e may - u be tibet 750 expreſs li- 
mitition in deed: büt here care muft be taken not to it 
words which imply a joint eſtate ; and then if lands be given to 
two ot more, and it be not joint-tehatiey, it mult be a tenancy 
in common. But the law is apt In it's conſtru@ions to favour 


. AS *a. 


joint-thaticy rather than tefiancy in common -; becaüfs the di- 
vitible ſervices iffuing from land (as rent, &7) are not divided, nor 


the entire ſervices (as fealty) miiltiplied, by joint teuancy, as they 
muſt neceffarily be upon a tenancy in common. Land given t to 
two, to be holden the one mofet) to one, and the other moie iet 
to the other, is an eſtate in common “; and, if one grants to an- 
other Baht his land, the grantor and rai ee are alſo tenants in 
common * : becauſe, as has been before? obſerved, joint-tenants 
do not take by diftin& halves or moieties ;/ and by fiich grants 
the diviſion' arid ſeveralty of the eſtate is ſo plainly expreſſed, that 
it is impoſſible they Mould take a joint intereſt in the whole 0 
the teflements. But à deviſe to! two Perſons, "to hold jointly 
and ſeverally, is a joint-tenancy ; becauſe that is implied i in the 
word * jointly,” even though the word'« ſeveral)y” ſcemꝭ to im- 
ply the direct reverſe ' *: and an eſtate given to A and B, equally 
0 be divided between them, thöügh in deeds it hatli been lat d to 
be a joint-tenaney , (for it implies no more tHati the law, V has 
| annexed to that eltate, 7. divifibility by yet in w/lls it is cer- 
_ tainly a tenaticy in common“; becauſe tlie deviſor may be pre- * 
ſumed to have meatit' what is moſt beneficial to both che deviſes, 
though his meaning is imperfectly expreſſtd. An this nicet) in. 
the wording of grants makes! it the moſt'ufoal as well as the Gel 


* Salk: 42. C e Poph. 52. f " 
w 2 5. 298. ; ts abr, 161. 
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See pag. 182, | 3.30. 1 Ventr, 3. 
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expreſs words of excluſion A$\ well as deſcription, and limit the eſtate | 
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A s to dhe F W g a tenancy in common: fenants 


in common (like joint-tenants) are compellable by the ſtatutes 


of Henry VIII and William III, before · mentioned, to make par- 


tition of their lands; which they were not at common law. They 


properly take by diſtinct moieties, 2 and haye no > entirety, of iure 
and therefore there i is no ſuryivorſhip between tenants in cc n. 
Their 4055 e are 88 as n ariſe N he | nin 8 


1 © ++ 


tions of 5 15 and of a account, — the fatutes of Vicks 2. 0.22. 
and 4 Ann. c. 16. For by the common law no tenant in common 


was liable to account to his companion for embezzling the profits 
of the eſtate* ; *; though, if one actually turns the other out of . 
pray an action of ejectment will lie againſt him. But, as 

r other incidents of joint-tenants,. which ariſe from the privity, 


of title, or the union and entirety. of intereſt, (ſuch as joining 


or being Joined i in actions s, unleſs in the caſe where ſome intire 
or indivifible thing is to be, recoyered*). theſe are not applicable 


to tenants in common, - whoſe intereſts are diſtinct, and whoſe i 


titles are not ot but ſeveral, 
ES s in common can n only 7 diſſolved t two ways: beds . By 
uniting all the titles and intereſts in one tenant, by purchaſe or 


otherwiſe ; which brings the whole to one ſeveralty : 2. By ma- 


king partition between the ſeveral tenants in common, which 
gives them all reſpective ſeveralties. For indeed tenancies in com- 
mon differ in nothing from ſole eſtates, but merely in the blend- 
ing and unity of poſſeſſion. And this finiſhes our enquiries with 
reſpect to the nature of eſtates. 


pag. 185, & 189. . litt. $. 311. 
, Co. Litt. 199. | 1 Co, Litt. 197. 
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T H E FIAT en ring been principally 8 in 

defining the nature of things real, in deſcribing the fenures 
by which they may be holden, and in diſtinguiſhing the ſeveral 
kinds of efate or intereſt that may be had therein, I come now 
t# conſider, laſtly, the title to things real, with the manner of ac- 
quiring and loſing it. A title is thus defined by fir Edward Coke“, 
titulus eft juſta cauſa poſſidendi id quod noſtrum eft ; or, it is the 
means whereby che owner of lands hath the We poſſeſſion of his 
property. ee 


ants are ſeveral ſtages or degrees requiſite to 1 a com- 


plete title to lands and tenements. We will conſider them 1 in a 
progreſſive « order. 


1. Tue ien and moſt imperfect degree of title confilia i in 
the mere naked poſſeſſion, or actual occupation of the eſtate; with- 


out any apparent right, or any ſhadow or pretence of right, to 
hold and continue ſuch poſſeſſion. This may happen, when one 


man invades the poſſeſſion of another, and by force or ſurprize 
turns him out of the occupation of his lands; which is termed _ 
a diſſeiſin, being a deprivation of that actual ſciſin, or corporal 
2» 7 i 347. 
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nee Nene, -phich the rente owner tn 


remaining in him the right of poſſeſſion; and may exert it 
ever he thinks proper, by entering upon the diſſeiſor, and e 


freehold of the lands, which he tenant before enjoyed. Or it 
may happen, that after the death of the anceſtor and before the 
entry of the heir, or after the death of a particular. tenant and 


| before the entry of him in remainder or reverſion, a ſtranger e 


contrive to get poſſeſſion of the vacant land, and hold out him 


that had a right to enter. In all Which caſes, and many © others 


that might be here ſuggeſted, the wrongdoer has only a mere 


V put an end to. 
by a AR of legal remedies, as will more fully appear in the 


third book of cheſs commentaries. But in the mean time, till 


ſome act be done by the rightful owner to deveſt this poſſeſſion 


and aſſert his title, ſuch actual poſſeſſion i is, prima Jacie, evidence 
of a legal title in the poſſeſſor; and it may, by length of time, 


and negligence of him who hath the loks, by degrees ripen into 
a perfect and indefeaſible title. And, at all events, n out 1 2 | 
actual palin eee On. 


II. Tun E. next 7 to a good. and perfect title 8 pes 
poſſe Non, which may, reſide i in one man, While the ac actual poſſeſs 
ſion is either in him ſelf or in another. For if a man be iſteiſed, 
or otherwiſe kept out of poſſeſſion, by. any of the means before - 
mentioned, though the actual poſſeſſion be loſt, yet he has ſtill 


0 


7 
* | 


him out of that occupancy which he, has ſo illegally gained. But 
this right of poſſeſſion is of two ſorts: an apparent right of poſs 
ſeflion, which may be defeated by proving a better; and an ac- 
tual right of poſſeſſion, which will ſtand the teſt againſt all op- 
ponents. Thus if the diſſeiſor, or other wrongdoer, dies poſſeſſed 
of the land whereof he ſo became ſciſed by his own unlawful, 


act, and the ſame deſcends to his heir; now by the common law.. 


the heir hath obtained an apparent right, though the a&ua/ right 


of poſſeſſion reſides in the perſon diſſeiſed; and it ſhall not be 


lawful for the perſon diſſeiſed to deveſt this apparent right bx; 


mere entry or other act of his own, but only by an action at law. 


* Lit, F. 385. 


For, 


1 rann 097 


proved by legal demonſtration, the 
rathe Loreen to reſide in the heir, whoſe 
ſtor cilied ia, han — who has no ſuch preſumptive 


vidence to urge in his ow] qr — Which docttine in ſome 


cipl n the . — which, er, 


£ — thi frodal: e ſervices?: ame eee; * a ; + 
datory died in battle, or otherwiſe, it preſumed always that his 
children were entitled to the feud, till the right was otherwiſe 
determ ined by his fellow-ſoldiers and fellow-tenants, the peers 
of the feodal court. But if he, who has the actual right of poſ- 


ſeſſion, quad in his claim and brings his action within a reaſon- 


able time, and can prove by what unlawful means the anceſtor | 
became ſeiſed, he will then by ſentence of law recover that poſ- 
ſeſſion, to which he hath ſuch actual right. Yet, if he omits-to. 


bring this his poſſeſſory action within a competent time, his ad- 


verſary may imperceptibly gain an actual right of poſſeſſion, in 


conſequence of the other's negligence. And by this, and certain 


other means, the party kept out of poſſeſſion may have 222 
left i in __ but what we are next to ow of; vix. cn ec 


III. : Tur mere - right * wn the var ee, with out 


either poſſeſſion or even the right of poſſeſſion. This is frequently 
ſpoken of in our books under the name of the mere right, jus 


merum; and the eſtate of the owner is in ſuch caſes ſaid to be to- 


tally deveſted, and put to a right . A perſon in this ſituation 
may have the true ultimate property of the lands in himſelf: but 
by the intervention of certain circumſtances, either by his own 
negligence, the ſolemn act of his anceſtor, or the determination 
of a court of juſtice, the preſumptive evidence of that right is 
ſtrongly in favour of his antagoniſt; who has thereby obtained 


the abſolute right of poſſeſſion. As, in the firſt place, if a per- 


ſon diſſeiſed, or turned out of poſſeſſion of his eſtate, neglects to 
purſue his remedy within the time limited by law: by this means 
© Gilh. Ten. 18. e Co. Litt. 345. 
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n = a ate he had a; good! right <riginlly, in 
he entered aue anc eſtion, or that ſi | 


e pref 


: to.be. diſturhed without eoquiring in we 
perty. Mt oth a op Pannen il 
right of property remaining in hi is indeed faid 
to be turned. N a mere right 3 er — proving: e his better 
right, he may at length recover the lands. Again; if a tenant in 
tail diſcontinues his eſtate - tail, by ali lienating the lands to a ſtran- 
ger in fee, and dies; here the iſſue in anat. no-right-of- poſe 
fe n, independent of the right of property: pre- 
ſumes prima facie that the anceſtor would, ow ot diäherit, Gr at- 
tempt - diſinherit, his heir, unleſs he had power ſo to do; and 
therefore, as the anceſtor had in himſelf the right of poſſeſſion, 
and. has transferred the ſame to a ſtranger, the law: will not per- 
mit that poſſeſſion now to be diſturbed, unleſs by ſhewing the 
abſolute right of property to reſide in another perſon. The heir 
therefore in this caſe has only a mere right, and muſt be ſtrictly 
| Held to the proof of it, in order to recover the lands. Laſtly, 
if by accident, neglect, or otherwiſe, judgment is given for ei- 
ther party in any poſſeſory action, (chat is, ſuch wherein the right 
of poſſeſſion only, and not that of property, is conteſted) and 
the other party hath indeed in himſelf the right of property, 
this is now turned to a mere right ; and upon proof thereof in a 


ſubſequent action, denominated 8 writ of right, he ſhalt recover 
his ſeifin of the ad. Tp 


Tn Us, if a " difſeifor turns me out th: f poſſeſſion il; my Ile : 
he thereby gains a mere naked poſſeſſion, and I ſtill retain the right 


_ of poſſeſſuon, and right of property. If the diſſeiſor dies, and the 
lands deſcend to his fon, the ſon gains an apparent right of poſ- 


lion; but I Kill retain the actual right both of poſſe 725 and pro- 
perty. If I acquieſce for thirty years, without bringing any ac- 
tion to recover poſſeſſion of the lands, the ſon gains the actual 


_ right 


| n eee and I retain ren 


be without a remedy, unleſs I purſue it within the ſpace of ſixty 


| years. So alſo if the father be tenant in tail, and alienes the 
3 gains the rigbt 


e- tail to a ſtranger in fee, the alienee thereby 
of poſſeſſion, and the ſon hath only the mere right or right of property. 
And hence wow br follow, that one man may have the poſſeſſion, 
another the gur of pelſe Non, and a third the right of property. 
For if tenant in tail enfeoffs A in fee-fimple, and dies, and B 
diſſeiſes A; now B will have the poſe Non, A the right of poſſe 72 


Jon, and the iſſue in tail the right of property: A may recover 
the poſſeſſion againſt B; and afterwards the iſſue in tail may evict 


A, and unite in himſelf the 
and alſo the right of 3 In which union nen * 
t e e e 141 115 rey FI © 113 (hk L423 £38 $9493 EF AdT3 


ny COMP ado title to liter tenements, 258 her 
Baume For it is an antient maxim of the law , that no title is 


completely goc 
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right the actual poſſeſſion is alſo united, when there is, according 


to the expreſſion 2 Fleta s, juris et 2 — N e, we 


then only, 1s the: tile er ene ne 


© Mirr., Fa. ogy 5 3. 6. 15. TY - 4 


7 Co. Lit. 266. Bradt. . 5. tr. 3. c. 5. 
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nde mere right of pro- 
Perty. And even this right of property will fail, or at leaſt it will 


poſſeſion, the right of poſſeſſion, | 


ood, unleſs the right of poſſeſſion be joined with the 
right of property; which right is then denominated a double 
right, ius duplicatum, or droit droit. And when to this double 
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1 'H E — — & ſtages, requiſite to form à com- 
| plete title to lands, tener —— —— having 
been briefly ſtated in the preceding chapter, we are next to con- 
ſider the ſeveral manners, in which this complete title (and therein 
principally the right of at may be — loſt and ac 
quired : whereby the dominion of things real is either continued, 
or transferred from one — to another. And here we muſt firſt 
of all obſerve, that (as gain and loſs are terms of relation, and 
of a reciprocal nature) by whatever method one man gains am 
eſtate, by that ſame method or it's correlative ſome” other man 
has loſt it. As where the heir acquires by deſcent; the anceſtor 
has firſt loſt or abandoned the eſtate by his death: where the 
lord gains land by eſcheat, the eſtate of the tenant is firſt of all 
loſt by the natural or legal extinction of all his hereditary blood : 
where a man gains an intereſt by occupancy, the former owner 
has previouſly relinquiſhed his right of poſſeſſion : where one 
man claims by preſcription or immemorial uſage, another man 
has either parted with his right by an antient and now forgotten 
grant, or has forfeited it by the ſupineneſs or neglect of himſelf 
and his anceſtors for ages: and fo, in caſe of forfeiture, the tenant 
by his own miſbehaviour or neglc&t has renounced his intereſt in 
the eſtate ; whereupon it devolves to that perſon who by law may 
take advantage of ſuch default : and, in alienation by common 
aſſurances, the two conſiderations of loſs and acquiſition are ſo 


inte 7 woven , 


interwoven, and ſo conſtantly contemplated together, that we 
never hear of a conveyanee, without at once n the idea as 
wn the Srantor as "7 app aan - bo ads 
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g on the other, a title to eſtates in things real, are redueed 
by our lay to two: ligſcent, where the title is veſted in a man 


by the fingle operation of law; and purchaſe, where 2 title i 18 
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man on the death of his anceſtor acquires his eſtate by right of 


repreſentation, as his heir at Jaw. An heir therefore is he upon 


hom the law. caſts the eſtate immediately on the death of the 


| aniceſtor : and an x eſtate, 17 OST to thee to th is in . N 
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is a point of the higheſt i importance; and is indeed the principal 
object of the laws of real property in England. All the rules re- 
lating to purchaſes, whereby the legal courſe of deſcents is broken 
and altered, perpetually refer to this ſettled law of inheritance, 
as a datum of firſt principle univerſally known, and upon which 
their ſubſequent limitations are to work. Thus a gift in tail, or 
to a man and the heirs of his body, is a limitation that cannot 
be perfectly underſtood without a previous knowlege of the law 
of deſcenits in fee-ſimple. One may well perceive, that this is 
an eſtate confined i in it's deſcent to ſuch heirs only of the donee, 
as have ſprung or ſhall ſpring from his body; but 400 thoſe heirs 
are, Whether all his children both male and female, or the male 


only, and (among the males) whether the eldeſt, youngeſt, or 


other ſon alone, or all the ſons together, ſhall be his heir; this 


Cn 


in —.— — 0 be informed gf. 
rank 1452 18 22 Ts <9, wat "=, 


| _ K Sp 4% 6. 8 SIS. & 12 - 
3 a Lit. 18. 


of n Hr * „ 


is a point, that we muſt reſult, back to the WN of : Jeſe Eran 


—— — 


„4/9 — —ͤ—6P af — — — 
AGES 


: 9 * * y i 1 1 be - LY = E 
o - « E — » oy GH * 
N " : : p 3 2 — o. * 
0 5 . 5 my r 5 5 . . 7 
n , "x 4 . ; : 8 ; | = 
q * b * 7 % 4; - q 29 R 6 5 
. . f 8 1 4 my 5 y J G ys 2 * 1 * at)” us 2 8 8 1— . ͤ edt Rt net De i - a —_— _ 
2 * a 4 a EVE RI”. 8 * —_ CO IE EVI 8 as; "x 4, 1 n — a R FRI * 1 bs 
2 4 Rl ot a en 22 n * n DIETS A n WY e IF IS 9 8 — 
* F A 1 Fr n e : n > , Re . * 4 
5 — ” — - & 214 bg 
— 3 Co Wn IU Ie BAR on, a 2 — - — n 8 pl I. 4 RN * 
- 1 — IL; © os > in — Ss, 5 3 — — . PS ; 8 E : . 
PA * 2 4 F 5 2 2 5 8 : : en ene 
CAE er ˙ A 8 1 — — — Ton” De * Ws 4 OS 
— 


* ye 
— ©, — Glo ar « Are 
. rr... . ̃ ·˙ . I 


? en 


. * 4 » - of 
0 4 F - 
* * 
% £ 
8 : 5% : F , 
„ ; *% lb $ D 
I 1 ; FA 1 a 
NY 3 * 4 9 4 . 1 * 2 


. — 4 5 
CCC oem ting) wank FO A Las G1 tot 


5 2 
in $f 4 * * NS * ** 


| 1 order 8 to treat a Pry of chis univerſal conſe- 
quence the more clearly, I ſhall endeavour to lay aſide ſuch mat- 
ters as will only tend to breed embaraſſment and confuſion in our 
-enquiries, .and-ſhall confine myſelf entirely to this one object. 1 
hall therefore decline conſidering at preſent who are, and who 
are not, capable of being heirs; reſerving that for the chapter of 
| eſecbeats.. I ſhall alſo paſs over the frequent diviſion of deſcents, 
in thoſe by cuſtom, flatute, and common law : for deſcents by 
particular cuſtom, as to all the ſons in gavelkind, and to the youngeſt 
in borough- engliſh, have already been often? hinted. at, and may 
alſo be incidentally touched upon again; but will not make a ſe- 
parate conſideration by themſelves, in a ſyſtem ſo general as the 
preſent: and deſcents by fatute, or fees · tail per formam doni, in 
purſuance of the ſtatute of Weſtminſter the ſecond, have alſo been 
already © copiouſly, handled ; and it has been ſeen that the deſcent 
in tail is reſtrained and regulated according to the words of the 
original donation, and does not intirely purſue, the common law 
doctrine of inheritance; om "ng as b only, it BY. a now be 
One. buſineſs to epi. 
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| Aus b. as this 8 not a \ little pe hp nature 35 kindred, 
and the ſeveral degrees of conſanguinity, it will be previouſly 
neceſſary to ſtate, as briefly as nen the true Robin, of tis 

Kindred. or alliance, i in blood. 
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8 ere or Kindred, is deßned by the writers on 
theſe ſubjects to be © vinculum perſonarum ab eodem ftipite deſeen- 
« dentium ;” the connexion or relation of perſons. deſcended from 


the fame Rock or common anceſtor. *** e is Either 


1 
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1 See vol. x Page 74 15. vol. U. 7 conſanguinity, ol the ee re- 
pag. 4. Be. | ſulting from a right apprehenſion of it's na- 
© See pag. 112, c. ture, ſee an e/ay on collateral conſanguinity, i in 
* ela n of the doftrine the firkvolume of law tracts. Oxon. 1762. 8. 
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nity” is that which ſubſiſts Bhtrock: 1 


825. of dt one is deſcended in a direct line from the other: 


as between John Stiles (the p- in the table of conſangui- 
nity) and his father, grandfather, great - grandfather, and fo up- 
wards in the direct aſcending line; or between John Stiles and 


rect deſcending line. Every generation, in this lineal direct con- 


fanguinity, conſtitutes a different degree, reckoning either up- 


wards or downwards: the father of John Stiles is related to him 


in the firſt GY and ſo likewiſe is his ſon; his grandfire and 


in the civil”, 7 and canon, as in the common. . © 
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Tu E doerrine of lineal conſanę guinity i is let Pau 1 


obvious; but it is at the firſt view aſtoniſhing to confider the num 


ber of lineal anceſtors which every man has, within no very great 


his ſon; grandſon, great-grandſon, and ſo downwards in the di- 


ſon in the ſecond his great-grandfire, and great · grandſon 
in the third. This is the only natural way of reckoning the de- 
grees in the direct line, and therefore univerſally 8 as well 


number of degrees: and ſo many different bloods“ is a man ſaid 
to contain in his veins, as he hath lineal anceſtors. Of theſe he 


bath two in the firſt aſcending degree, his own parents; he hath 


four in the ſecond, the parents of his father and the parents of 


his mother; he hath eight in the third, the parents of his two 
grandfathers and two grandmothers; and, by the ſame rule of 


progreſſion, he hath an hundred and twenty eight in the ſeventh; 


a thouſand and twenty four in the tenth ; and at the twentieth 
degree, or the diſtance of twenty generations, every man hath 


above a million of anceſtors, as common arithmetic will demon- 


ſtrate. This lineal conſanguinity, we may obſerve, falls ſtrictly 
within the defini ition of vinculum nn 9 5 eodem r af 


” : 


4. Fr: 38.1 10. 10. E 17 are e with the e power 
Decretal. I. 4. Ht. 14. „ +... of progreſive numbers; but is palpably 
8s Co. Litt. 383. +, evident from the following table of a geo- 
bd 7eid. 12. en. 0 „ progreſſion, 1 in which che firſt term 
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A ſhorter method of finding the number of 4, the number of anceſtors at two; 256 is 
anceſtors at any even degree is by ſquaring the ſquare of 16; 65 536 of 256; and the 
the number of anceſtors at half that num- number of anceſtors at 40 degrees would be 
ber of degrees. Thus 16 (the number of the ſquare of 1048576, or upwards of a 
anceſtors at four degrees) is the ſquare « of million millions. COT Lu: 
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| each other, "they are 
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of his blood-in their ins hich denominates them copſenguin 
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Ns mul b 
—— conſiſts in this deſcent from one and the fame 
common anceſtor. Thus Tiiuf and his brother a are related; why ? 

becauſe both are derived from o er: Titiut and his firſt 


couſin are related; Why? becauſe both deſcend from the ſame 
grandfather : and his ſecond-coufin's claim to conſanguinity is 


—U—U— — mm E Fr 


grandfather. In ſhort, as many anceſtors as a man has, ſo many 


this, that they both are derived from « one and the ſame great- 


common ſtocks he has, from which collateral kinſmen may be 


derived. And as we are taught by holy writ, that. there is one 


couple of anceſtors belonging to us * om whom the whole 


race of mankind is deſcended,” the-obvious and undeniable conſe- 
quence is, that all men are in ſome tas related to each other. 
For indeed, if we only. ſuppoſe each couple of our anceſtors 
to have left, one with another, two children; and each of thoſe 
children on an average to have left to more; (and, without ſuch 


a ſuppoſition, the human ſpecies muſt be daily diminiſhing) we 
ſhall find that all of us have now 


diſtance from the ſeveral common anceſtors as ourſelves are; be- 
ſides thoſe that are one or two deſcents nearer to or Farther from. 
the common ſtock, who may amount to as many more *. And, 
if this calculation ſhould appear incompatible with the number 
of inhabitants on the earth, it is becauſe, by intermarriages among 
the ſeveral deſcendants from the ſame anceſtor, a hundred or a 
thouſand modesof conſanguinity may be conſolidated in ane perſon, 
or he may be related to us a wanne or a thouſand different Ways. 


* This — peel more e dee e than in che firſt e ke FR together | 
the former calculation: for here, though with the propoſtus, the two deſcendants from 
the firſt term is but 1, the denominator is the firſt couple of anceſtors ; and in every 
$4: 2 18, there is one kinſman (a brother) other degree the number of kindred * 

| e: 


e careful to zcroembes, that the very Being of — 


near two hundred and 
ſeventy millions of kindred in the fifteenth degree, at the ſame 
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1: VVV be the ann In which the anceſtors h upwards : 4 
WM e immediately precedes it; For, 'fince each but we have ſeen that the anceſtors eneres 
= | cCc̃ ouple of anceſtors has two deſcendants, who in a duplicate ratios: therefore the deſcend: 
i encreaſe | in a duplicate ratio, it will follow _ ants muſt encreaſe in a * a 
A 5 | that the ratio, in which all the deſcendants that is, in 4 quadruple, "In, 
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This calculation may alſo be formed by 2 
more compendious proceſs, viz. by ſquaring 


the couples, or half the number, of anceſ- 
tors at any given degree; which will fur- 
niſh us with the number of kindred we have 


in the ſame degree, at equal diftance with 
ourſelves from the common ſtock, beſides 
thoſe at unequal diſtances. Thus, in the 
tenth lineal degree, the number of anceſtors 
is 1024 ; it's half, or the couples, amount 
to 5123 the number of kindred in the 


tenth collateral degree amounts therefore 


\ 
* 


3 : 3 


6871947673 N 
274877906944 g 
to 262144, or the ſquare of 512. And if 
we will be at the trouble to recolleR the 


fate of the ſeveral families within our own - 
knowlege, and obſerve how far they agree 
with this account ; that is, whether, on an 
average, every man has not one brother or 


ſiſter, four firſt couſins, fixteen fecond cou- 
fins, and ſo on; we ſhall find that the pre- 
ſent calculation 3 is very far from Og 8 over-. 


charged, . 
1 Decretal. 4. 14. 3 & 9. 
1 Co. Lit, 23. 


from 


| (from the common anceſtor, ts is the degree in' which they 


| other. Thus Tiriuf and his brother are re- 
dee in n degree; for from the father to each of them is 
COUNT 147 gh lh Tanis a 


and his nephew are related in the ſecond 
gree; for zphew 1s is two' degrees removed from the _ 
anceſtor ; viz. his on grandfather, the father of Tiras. Or, 
(to: give a more illuſtrious/inſtance from our Engliſh annals) king 
Henry the ſeventh, who ſlew Richard the third in the battle of 
Boſworth, was related to that prince in the fifth degree. Let the 
 propefitus therefore in the table of conſanguinity repreſent king 
Richard the third, and the elaſs marked (e) king Henry the ſe- 
venth. Now their common ſtock or anceſtor was king Edward 
the third, the abavus in the ſame table: from him to Edmond 
duke of Vork, the proavus, is one degree; to Richard earl of 
Cambridge, the avus, two; to Richard duke of York, the pater, 
three; to king Richard the third, the propgſtus, four: and from 
king Edward the third to John of Gant (A) is one degree; to John 
carl def Somerſet (b) two; to John duke of Somerſet (t) three; to 
Margaret counteſs of Richmond (d) four; to king Henry the ſe- 
venth (e) five. Which laſt mentioned prince, being the fartheſt 
removed from. the common ſtock, gives the denomination to the 
degree of kindred in che canon and municipal law. Though ac- 
cording to the computation of the civilians, (who count upwards, 
from either of the perſons related, to the common ſtock, and 
then downwards again to the other; reckoning a degree for each 
perſon both aſcending and deſcending) theſe two princes were 
related in the ninth degree: for from king Richard the third to 
Richard duke of Vork is one degree; to Richard earl of Cam- 
bridge, two.; to Edmond duke of Vork, three; to king Edward 
the third, the common anceſtor, four; to John of Gant, five; 
_ to John earl of Somerſet, ſix; to John duke of Somerſet, Neven; 


to Margaret counteſs on Richmond, Mn to 1 Henry the 
ſeyenth, nine. 


® See the table of conſanguinity annexed; the canoniſts incluſive ; the former being 
wherein all the degrees of collateral kind- - diſtinguiſhed by the numeral letters, the 


red to the propeſitus are computed, ſo far as latter by the common ciphers. 


he tenth of the civilians and the ſeventh of Tarr 
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To explain the n more 5 both this 1 
rules it muſt firſt be. obſerved; that by lan 0 ü 
3 nor can any perſon be the actual :omplete 

till the anceſtor is previoully. dead. Nems 9% haert 
= that time the bes is next in the line re 
called an heir apparent, or heir reſumptive. — 
ſuch, whole, right of in nce. is indefeaſible, provided they 
outlive the anceſtor; eldeſt ſon or his iſſue, who muſt: iby 
the courſe of the common. law be heirs to the father whenever 
he happens to die. Heirs preſun nptive. are ſuch, who, if the an- 
ceſtor ſhould die immediately, would in the preſent circumſtan- 
ces of things be his heirs; but whoſe right of inheritance _ 
be defeated by the contingency of ſome nearer heir being:born;: 
as a brother, or nephew, whoſe. preſumptive ſucceſſion may be 

deſtroyed by the birth of a child; or a daughter, whoſe preſent 
hopes may be hereafter cut off by the birth of a fon. Nay, even 
if the eſtate hath deſcended, by the death of the owner, to ch 
brother, or nephew, or daughter; in the former caſes the eſtate 
ſhall be deveſted and taken away by the birth of a poſthumous 
child; and, in the latter, it ſhall alſo be n dovete by-the 
birth of a poſthumous ſon® . 


ven in dent. . 


20 


mber A hat no TY can be n ſuch 
anceſtor, as * an Linse in lands or tenements can be 
? Jeviicw from him, - unleſs he hath oa — ſeiſin of ſuch lands, 
either by his own entry, or by the poſſeſſion of his on or his 
zeſtor's leſſee for years, or by 1 ecei ving rent from a leſſee of the 
freehold® : or unleſs he hath had what is equivalent to corporal 
ſeiſin in hereditaments that are incorporeal; ſuch as the receipt 


of rent, a preſentation to the church in caſe of an advowſon , and 
5 the like! But he ſhall not be accounte d an anceſtor * who nathk 
had only a bare right or title to enter or be otherwiſe ſeiſed· And 
— the caſes, hich will be mentioned in the preſent 
chapter, are upon the ſuppoſition that the deceaſed (whoſe-inhe- 
ritance is now claimed) was the laſt perſon actually ſeiſed thereof. 
For the law requires this notoriety of poſſeſſion, as evidence that 
the anceſtor had that property in himſelf, which is now to be 
tranſmitted to his heir. Which notoriety: hath ſucceeded in the 
place of the antien 
_ precarious; the vaſal on the deſcent of lands was formerly admit- 
ted in-the-lord's court (as is ſtill the practice in Scotland) and 
—— his ſeiſin, in the nature: of a renewal of his anceſ— 
tors grant, in the preſence of the feodal peers: till at length, 
Aae right of ſucceſſion became indefeaſible, an entry on any 
Part of the lands within the county (which if diſputed was after- 
wards to be tried by thoſe peers) or other notorious poſſeſſion, 
Was admitted as equivalent to the formal grant of ſeiſin, and made 
the tenant capable of tranſmitting his — by deſcent. The 
ſeiſin therefore of any perſon, thus underſtood, makes him the 
root or ſtock, from which all future inheritance by right of blood 
muſt be derived: which fi is very my pede in this maxim, 
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feodal inveſtiture, whereby, while feuds were : 


m A 


n en — a abel dies ſo ſciſes;/ the inher 

20es"to' his iſſue? as if there be Geoffrey, John, and Ma 

1dfather ny and ſon; and John j urchaſes 4 . 

' his fon Matthew ſhall ſuceed him as heir, and not the grand- | 
_ father G Geoffrey; to whom _ land le never r aſcer ad, but ſhall 
Father” eſch mem NAS e fg 
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2! Tas 85 4 6. as w is iffiediiniiand: pul to Ae de- 
ſcents, C2 ' almoſt univerſally adopted by all nations; and it ſeems 
| on a principle of natural reaſon, that (whenever a right of | 
ry tra {mifſibleto repreſentatives is admitted) the poſſeſſions 
s Moule 180 eee e. * 10 


r or total dxclullon of bende 1 all lincal « anceſtors : 
ſucceeding to the inheritance of their offspring, is — | 
own — and ſuch as have been deduced from the ſame original. 
For, by the Jewiſh law, on failure of iſſue ths Faiber:facceoded 
to the ſon, in excluſion of brethren, unleſs one of them married 
the widow and raiſed up ſeed to his brother. And, by the laws 
of Rome, in the firſt place the children or lineal deſcendants 
were preferred; and, on failure of theſe, the father and mother 
or lineal aſeendants ſucceeded together with the brethren and ſiſ 
ters; though by the law of the twelve tables — Was 
originally, on account” of her ſex; excluded*. Hence this rule of 
our laws has been cenſured and declaimed againſt, as abſurd and 
derogating from the maxims of equity and natural juſtice . Yet 
that there is nothing unjuſt or abſurd in it, but that on the con- 
trary it is founded upon very good reaſon, may appear from con- 
ſidering as well the nature of the rule itſelf, as _ occaſion 1 
introducing it into our laws. 
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to eſtates are creatures of the civil polity, and juris pofirivi merely. 
The right of property, which is gained by occupancy, extends 
naturally no farther than the life of the preſent poſſeſſor; after 
which the land by the law of nature would gan become com- 
mon, and liable to be ſeiſed by the next occupant : but ſociety, 
to prevent the miſchiefs that might enſue from a doctrine ſo pro- 
ductive of contention, has eſtabliſhed conveyances, wills, and 
ſucceffions; whereby the property orig n gained by nr 
is continued, and tranſmitted from 
ing to the rules which cach ſtate has ceſpeRively thought proper 
to l There i is certainly therefore no injuſtice done to in- 
, whatever be the wane of ER out TI 


my we next- t/odlifides b . Gba cad bebaos of beteten che 
rt + n into our law, we ſhall find it to have been grounded upon 
but that it c a Inroductl at the ſame time with, and in conſe- 


quence of, « the feodal tenures. Fot it was an expreſs rule of the 
% quad afbendencer 


feodal'law*, that fucceſtonis fendi talis oft na 
non. fuccedunt ; and therefore the ſame maxim obtains alſo in the 


French law to this day”. Our Henry the fieſt indeed, among 
other reſtorations of the old Saxon laws, reſtored the rig ht of 
ſucceſſion in the aſcending line“: but this ſoon fell again in 
diſuſe; for ſo early as Glanvil's time, who wrote under I 
the ſecond, we find it laid down as eſtabliſhed law*, that e 
ditas nunquam æſcendit; which has remained an invariable maxim 
ever fince. Theſe circumſtances evidently ſhew this rule to be of 
feodal original; and, taken in that light, there are ſome argu- 
ments in it's favour, beſides thoſe which are drawn merely from 


the reaſon of the thing. For if the feud, of which the ſon died 


x 2 Feud. 50. 2 LL. Hen. I. c. 70. 
Y Domat. p. 2. J. 2. t. 2. Monteſqu. 3. „ 
Z. J 31. c. 33. 5 . 


tial reaſons. I think there is no doubt to be made, 
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5 pas ſucceed, by the known max 
tutions *; Which was f unded a as well upon the . merit of 


Te | Bags: Wn 
ſciſed, was really ks en or one deſcended to him from 
IIS anceſtors, the father could not poſſibly fucceed tO zit, bangle 


is muſt have paſſed him in che courſe of deſcent, before it could. 
come to the 5 unleſs: it were feudum maternum, or one * | 


ſcended from his mother, and then for other reaſons (which will 


Pear hereafter). the father could in no wiſe inherit it. And if 


> feutlum HNoVUutny Or O1 e newly acq; ired by the fon, then 
Lake the deſcendants From - the body of the feudatory himſelf 


axim of the early feodal conſti- 


mitted to his children but 


g not ae aokeyiothas | the gy grandſire of a a-vigoraus. vaſal 
would be but indifferently qualified to ſucceed him in his feodal 
ſervices. Nay, even if this feudum novum were held by the ſon 


ut feudum antiquum, or with all the qualities annexed of a feud 


: deſcended from his anceſtors; ſuch. feud muſt in all reſpects have 
deſcended as if it had been really an antient feud; and therefore | 
could not go to the father, becauſe, if it had been an antient 


feud, the father muſt have been dead before it could have come 


to the ſon. Thus whether the feud was ſtrictly novum, or ſtrictly 


antiquum, or Whether it was novum held ut antiguum, in none of 
theſe caſes the father could poſſibly ſucceed. Theſe reaſons, drawn 
from the hiſtory of the rule itſelf, ſeem to be more ſatisfactory 
than that quaint one of Bracton , adopted by fir Edward Coke, 


which regulates the deſcent of lands according. 6 to the laws of 
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II. A s cob 3 ms or. canon. is, \that the 


ſha be admitted. dab al female. 3 


bd 1 i Fru. 20.- © 1 N a Aufi redta li inea, a nunguam reaſeen- 
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"+; A chang tat "Wh dota Pato Aughters z Or, as our 
i th lawgivers have ſomewhat uncomplaiſantly expreſſed it, the 
worthieſt "of blood ſhall be preferred. As if John Stiles hath 
two ſons, Matthew and Gilbert, and two daughters, Margaret and 
Charlotte, and dies; firſt Matthew, and (in caſe of his death 
without iflue) then Gilbert, ſhall be admitted te to the ſuccellion. in 
8 to both "he e . n 


6 


ws HIS e of males to 8 is entirely Ee to 
the law of ſucceſſion : among the Jews*, and alſo among the ſtates 
of Greece, or at leaſt among the Athenians* ; but was totally 
unknown to the laws of Rome, (ſuch of them, I mean, as are 
at preſent extant) wherein brethren and ſiſters were allowed to 
ſucceed to equal portions of the inheritance. I ſhall not here 
enter into the comparative merit of the Roman and the other 


conſtitutions in this particular, nor examine into the greater dig- 


nity of blood in the male or female ſex ; but ſhall only 9 
that our preſent preference of males to females ſeems to have 
ariſen entirely from the feodal law. For though our Britiſh an- 
ceſtors, the Welſh, appear to have given a preference to males, 


yet our ſubſequent Daniſh predeceſſors ſeem to have made no 


diſtinction of ſexes, but to have admitted all the children at once 
to the inheritance k. But the feodal law of the Saxons on the 
continent (which was probably brought over hither, and firſt al- 


tered by the law of king Canute) gives an evident preference of 
the Ks 5 to the female ſex. * Pater aut mater, defuncti, filio non 


« filiae haereditatem relinguent. e Functus non filios ſed 


e filias reliquerit, ad eas omnis haereditas pertineat*.” It is poſſible 


therefore that this preference might be a branch of that imperfect 
ſyſtem of feuds, which obtained here before the conqueſt ; eſpe- 


"28. E54 235. i ot 3 Stat. Wall. 12 Edw. I. 
5 Numb. c. 27. | . k LL. Canut. c. 68. 
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cially as it ſubliſts among - the caſtings of grvelkind, hte | 
the chatter or laws of. king Henry the firſt, it 18 not Fe So 


Norman innovations) given up, but rather enforced®.” The true 8 


reaſon of preferring the males muſt be ee, from feotial p prin- 


2s £ * 


ciples : : for, by the genuine and original policy of that eng: | 
nion, no female could e ever ſucceed to a proper feud”, ' inaſmuch 
as ' they 1 were incapable of performing thoſe military ſervices, Yor 
the ſake of which that ſyſtem was eſtablihed. But our law does 
not extend to a total excluſion of females, as the Salic law, and 
others, where feuds were moſt ſtrictly retained: it only poſtpones 
them to males; ; for, thou; ugh daughters are excluded by ſons, yet 


they ſucceed before an F Collteltl relations: : our law, like that 


of Ne Saxon feudiſts before - mentioned, thus ſteering a middle | 
courſe, between the abſolute rejection of. females, and the put- 
ting them on A . with males. 95 A 
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* III. 1 0 THIRD rule, © or canon 167 Geest, is this; that, where 


there : are two or more males in equal degree, 5 the eldeſt only thall 
| 3 but the f all . if e 
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wy 8 if a man hath two bons, Matthew and dates and two 
daughters, Margaret and Charlotte, and dies; Matthew his eldeſt 
ſon ſhall alone ſucceed to his een! in Excluſio on of Gilbert. - 


SS #&: 


withour iſſue 1 the father, the daughters Margaret and Char. 
| ny ſhall both inherit the eſtate as * 5 


Tuts right of primogeniture i in males ſcems antiently to have 
only obtained among the Jews, in whoſe conſtitution the eldeſt 
don had a double portion of the inheritance ?; in the ſame man- 


ners as with us, by the laws of king Henry the firſt a, the eldeſt 
ſon had the capital fee or een feud of his father's e, 


m .. 70. | | 1 P Selden, Je ſue. Eby. c. 5. 
2 1 Feud. 8. | WO Te gags as 
© Litt, F.5. Hale. H. C. L. 238. | ] | 1 


and 


— 


2 Je no other pre-eminence ; ph as wa: eldeſt daughter had 8 
. wards the principal manſion, when the eſtate deſcended in copar- 
. cenzef;, The Greeks, the Romans, the Britons, the Saxons, and 

en originally the feudiſts, divided the lands equally ; ſome 
among! all the children at large, ſome among, the males only. 
This is certainly the moſt 4 0 and natural way; and has the 
appearance, at leaſt in the opinion of younger brothers, of the 
greateſt impartiality and juſtice. But when the emperors began 
to create honorary feuds, or titles of nobility, it was found ne- 
ceſſary (in order to preſerve their dignity) to make them impar- 
' tible?, or (as they ſtiled them) feuda indroidua, and in conſequence 
deſcendible to the eldeſt ſon alone. This example was farther en- 
forced by the inconveniences that attended the ſplitting of eſtates; 
namely, the diviſion of the military ſervices, the multitude of 
infant tenants incapable of performing any duty, the conſequen- 
tial weakening. of the ſtrength of the kingdom, ,and the inducing 
younger ſons to take up with the buſineſs and idleneſs of a coun- 
try life, inſtead of being ſerviceable to themſelves and the public, 
by engaging in mercantile, in ry, in civil, or in eccleſiaſti- 
cal employments'. Theſe ae occaſioned an almoſt total change 
in the method of feodal inheritances abroad; fo that the eldeſt 

male began univerſally to ſucceed to the whole of the lands in all 
military. tenures: and in this condition the feodal conſtitution Was 
ae in England by William che conqueror. 


vir we find, that focaze ee frnquently deſcended to all 
the ſons equally, fo lately as when Glanvil“ wrote, in the reign 
of Henry the ſecond; and it is mentioned in the mirror" as a 
part of our antient conſtitution, that knights' fees ſhould deſcend 
to the eldeſt fon, and ſocage fees ſhould be partible among the 
male children. However in Henry the third's time we find by 
Bractonꝰ that ſocage lands, in imitation of lands in chivalry. had 


, Giaavil. 47. 6.3 „„ 1 7. . 3. 
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almoſt 


216 . "x W Eb * B 
almoſt entirely fallen into the right of ſucceſſion by pr . 
ture, as the law now ſtands: except in Kent, where they gloried 
in the preſervation of their antient gavelkind tenure, of Which 4 
principal branch was the joint inheritance of all the ſons”; and 
except in ſome particular manors and townſhips, where theit lo- 
cal cuſtoms continued the deſcent, ſometimes to all, ſometimes 


to the youn ot ſon only, - or in other f more : fingular yan Tar of 
ſucceſſion. 100 A1 
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As to Wh Nudes, thity are itt left as er were «bye thi an- 
tient law: for they were all equally incapable of performing any 
perſonal ſervice; and therefore, one main reaſon of preferring 
the eldeſt ceaſing, ſuch preference would have been injurious to 

the reſt: and the other principal purpoſe, the prevention of the 
too minute ſubdiviſion of eſtates, was left to be conſidered and 


[ provided for by the lords, who had the diſpoſal of theſe female 
1 heireſſes in marriage. However, the ſucceſſion by primogeniture, 
by even among females, took place as to the inheritance of the 
3 crown; wherein the neceſſity of a ſole and determinate ſucceſ- 
W; fion is as great in the one ſex as the other. And the right of ſole 
1 ſucceſſion, though not of primogeniture, was alſo eſtabliſhed with 
A reſpect to female dignities and titles of honour. ' For if a man 
14 holds an earldom to him and the heirs of his body, and dies, 
mh leaving only daughters; ; the eldeſt ſhall not of courſe be counteſs, 
bo but the dignity is in ſuſpenſe or abeyance till the king ſhall de- 
W clare his pleaſure; for. he, being the fountain of honour, may 
1 confer it on which of them he pleaſes?. In which diſpoſition is 
4 preſerved a ſtrong trace of the antient law of feuds, before their 
wi deſcent by primogeniture even among the males was eſtabliſhed; 

bi | namely, that the lord might beſtow them on which of the ſons 
{0 he thought proper : --- progreſſum eft, ut ad filtos devenirit; "fn 

5 * quem ſeilicet dominus hoc vellet beneficium confirmare *. N 

Z N 11 | Y Somner. Gael 1 q | 2 Ibid. 
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IV. A FOURTH rule, or canon * deſoents, is ies cha the 
lineal deſcendants, in infitum, of any perſon deceaſed ſhall re- 
-preſent their anceſtor; that is, ſhall ſtand in the ſame Place 68 the 
perſon LE would have an e _ wo ot W 
nne 144 
Tus the child, grandchild or eee (eicher mae 

or or female) of the eldeſt ſon ſucceeds before the younger ſon, and 
ſo in infinitum*, And theſe repreſentatives ſhall take neither more 
nor leſs, but juſt ſo much as their principals would have done. 
As if there be two ſiſters, t and Charlotte; and Marga- 
ret dies, leaving fix dauplitdts 5 and hen John Stiles the father 
of the two Aiſters dies, without other iſſue: theſe fix daughters 
all take among them exactly the ſame as their mother Marga- 
ret would: en. done, had ſhe been living ; that 4 105 a moiety of 
the lands of John Stiles 4 in coparcenary: ſo that, upon partition 
made, if the land be divided into twelve parts, thereof Charlotte 
the ſurviving ſiſter ſhall have ſix, and her an me the ne 
en eee one nora 113 
Wi 10 


1 ue ddag eben a baten deen bb pel 
according to the roots; ſince all the branches inherit the ſame 
ſhare that their root, whom they repreſent, would have done. 
And in this manner alſo was the Jewiſh ſucceſſion directed“; = 

the Roman ſomewhat differed from it. In the deſcending 

the right of repreſentation continued in infinitum, and — fog 

ritance ſtill deſcended in ftirpes: as if one of three daughters 
died, leaving ten children, and then the father died; the two 
ſurviving daughters had each one third of his effects, and the ten 
grandchildren had the remaining third divided between them. 

And fo among collaterals, if any perſon of equal degree with 
the perſons repreſented were ſtill ſubſiſting, (as if the deceaſed 

left one brother, and two nephews the ſons of another brother) 

the ſucceſſion was ſtill guided by the roots: but, if both the 
| brethren were dead leaving iſſue, then (I apprehend) their repre- 


„ Hale. H. C. L. 236, 237. 1 Selden, de ſucc. Ebr. c. 1. : | 
Yor. II. D d ſentatives 


3 6 a 1 The R 6 HP.S Boon I. 
1 5 | tentatives in equal degree became chemſelves principals, and 
5 ſhared the inheritance per capita, that is, ſhare and ſhare alike; 
they being themſelves now the next in degree to the anceſtor, 

in their own right, and not by right of repreſentation q. S0, if 

the next heirs of Titius be ſix nieces, three by one ſiſter, two by 

another, and one by a third; his inheritance by the Roman law 

was divided into ſix parts, and one given to each of the nieces : 

whereas the law of England in this caſe would ſtill divide it only 

into three parts, and diſtribute it per flirpes, thus; one third to 

i the three children who repreſent one ſiſter, another third to the 
_— - 1 two who repreſent the ſecond, and the remaining third to m 
one chile who 1 is the ſole OA of her another... 


k. 


1 8 1 Ti 18 ern of repreſentation 3 is a W eee of 
= deute double preference given by our law, firſt to the male iflue, 
bo, 8 and next to the firſtborn among the males, to both which the 

4 Roman law is a ſtranger... For if all the children of three ſiſters 
= 2 were in England to claim per capita, in their own rights as next 
=. ED of kin to the anceſtor, without any reſpect to the ſtocks from 
= „ whence they ſprung, and thoſe children were partly male and 
il pPuartly female; then the eldeſt male among them would exclude 
= 15 not only his own brethren and ſiſters, but all the iſſue of the 
| "= other two daughters; or elſe the law in this inſtance muſt be in- 
= i cCionſiſtent with itſelf, and depart from the preference which it 
"= conſtantly gives to the males, and the firſtborn, among perſons 
in equal degree. Whereas, by dividing the inheritance according 
to the roots or flirpes, the rule of deſcent is kept uniform and 
ſteady: the iſſue of the eldeſt ſon excludes all other pretenders, 
as the ſon himſelf (if living) would have done; but the iſſue of 
two daughters divide the inheritance between them, provided 
their mothers (if living) would have done the ſame : and among 
theſe ſeveral iſſues, or repreſentatives of the reſpective roots, the 
ſame preference to males and the ſame right of primogeniture 
obtain, as would have obtai ned at the firſt among the roots them- 
ſelves, the ſons or daughters of the deceaſed. As if a man hath 


Ne. 110. 6. 3. Inſt. I. 3s 6. 


two 


Ch. 14. 1 Tx HI N G SL 2219 
8 tb luz; A i B, and A dies leaving two ſons, and then the 
grand father dies; now the eldeſt fon of A ſhall ſucceed to the 
whole of his grandfather's eſtate: and if A had left only tw yo 
daughter s, they ſhould have ſucceeded alſo to equal moieties of 
the whole, in excluſion of B and his iſſue. But if a man hath 
only three daughters, C, D, and E; and C dies leaving two 
ſons, D leaving two daughters, and E leaving a daughter and a 
ſon who his younger than his ſiſter: here, when the grandfather 
dies, the eldeſt ſon of C ſhall ſueceed to one third, in excluſion 
of the younger; the two daughters of D to another third in 
partnerſnip; and the ſon of E to the remaining third, in exclu- 
ſion of his elder ſiſter. And the ſame right of repreſentation, 
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A this right doeh; not appear to . "oe rdrochtyi eſtan 
liſhed i in the time of Henry the ſecond, when Glanvil wrote; 
and therefore, in the title to the crown eſpecially, we find fre- 
quent conteſts between the younger ( but ſurviving) brother, and 
his nephew (being the ſon and repreſentative of the elder decea- 
ſed) in regard to the inheritance of their common anceſtor: for 
the uncle is certainly nearer of kin to the common ſtock, by one 
degree, than the nephew); though the nephew, by repreſenting 
his father, has in him the right of primogeniture. The uncle 
alſo was uſually better able to perform the ſervices of the fief; 
and beſides had frequently ſuperior intereſt and ſtrength, to back 
his pretenſions and cruſh the right of his nephew: And even to 
this day, in the lower Saxony, proximity of blood takes place of 
repreſentative primogeniture; that is, the younger ſurviving bro- 
ther is admitted to the inheritance before the ſon of an elder de- 
ceaſed : which occaſioned the diſputes between the two houſes 
of Mecklenburg, Schwerin and Strelitz, in 1692. Yet Glanvil, 
with us, even in the twelfth century, ſeems® to declare for the 
right of the nephew by repreſentation ; provided the eldeſt fon 
had not received a proviſion in lands from his father, (or as the 

Mod. Un. Hiſt. ali, 3 t J. 7. c. z. 
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n law would call it) had not been forisfamiliated, in his 
time. King John, however, who kept his e rthur 
nene by Aue this _ of ene ation, di 
of his fon, king Mehry' he thind weded ahe-releiindify itably 1 
ſettled in the manner we have here laid it t down', and fo\it has 

continued ever ſince. | And thus much « N 
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Ts . lg, Stiles ma re nh any ian 
| John Stiles his ſon, and John dies ſeiſed thereof without iſſue; 
whoever ſucceeds to this inheritance muſt be of the blood of 
Geoffrey the firſt purchaſor of this family *. The firſt purchaſor, 
perquifitor, is he who firſt acquired the eſtate to his family, 
vrhether the ſame was transferred to him by . or _ rn 
MM opt ie Hee Mi bene, me gu- ſcent. 


1 30 male Uns adrelies to our own. . ac thoſs of 
2 ini: original. For it was entirely unknown among the Jews, 
Greeks, and Romans: none of ' whoſe laws looked any farther 
than the perſon himſelf who died ſeiſed of the eſtate; "ut aſ- 

figned him an heir, without conſidering by what title he gained | 
it, or from what anceſtor he derived it. But the law of Nor- 
mandy? agrees with our law in this reſpe&: nor indeed is that 
agreement to be wondered at, ſince the law of deſcents in bath 
is of feodal original ; and this rule or canon cannot-otherwiſe be 
accounted for than by an, to feodal bree 


Wan n Neude rt bogni/erSbchonititery, Wesens Win- 
ceſſary qualification of the heir, ho would ſucceed to a feud, 
that he ſhould be of the blood of, that is Beall daes ded mie, 


* Hale. H. 0. L. 217. . ay Co. Litt. 12. 
i Bracton. J. 2. c. 30. F. 2. Er. Couftum, c. 25. 
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Pr ſendatory or purchaſor. In conſequence whereof, if a 
poſſeſſed of @ feud of his own acquiring, or feudum 
drugs could not deſcend to any but his own offspring; no, 
not even to his brother, becauſe he was not deſcended, nor de- 
fived his blood, from the firſt wok; nad But if it was feudum 
antiquum, that is, one deſcended to the vaſal from his anceſtors, 
then his brother, or uch other collateral relation as was deſcended 
and derived his blood from the firſt feudatory, might ſucceed to 
ſuch: eee To this -purpoſe ſpeaks the following rule; 
60 Frater fratri fine legitimo haerede defuntto, in beneficio quod eorum 
« patris fuit, Juccedat : : fin autem unus e fratribus a domino feu- 
« dum acceperit, eo defuntto fine legitimo haerede, frater ejus in Feu- 
dum non ſuccedit . The true feodal reaſon for which rule was 
this; that what was given to a man, for his perſonal ſervice and 
ee merit, ought not to deſcend to any — the heirs of his 
perſon. And therefore, as in eſtates-tail, (which a proper feud 
very much reſembled) ſo in the feodal donation, : nomen haeredis, 
in prima inveſtitura expreſſum, tantum ad deſcendentes ex corpore 
primi vaſalli extenditur; et non ad collaterales, nifi ex corpore 
e primi vaſalli ſive ſlipitis deſcendant” : the will of the donor, or 
original lord, (when feuds were turned from life eſtates into in- 
heritances) not being to make them abſolutely hereditary, like. 
the Roman allodium, but hereditary only ſub modo; not heredi- 
tary to the collateral relations, or lineal anceſtors, or huſband, or 
wife of the nen but to the iſſue deſcended from. his body 


 HowEvEsR, in-proceſs of time, when the feodal rigor was 
in part abated, a method was invented to let in the collateral re- 
lations of the grantee to the inheritance, by granting him a feu- , 
dum novum to hold ut feudum antiguum; that is, with all the 
qualities annexed. of a feud derived from his anceſtors ; and then 
the collateral relations were admitted to ſucceed-even in infinitum, 
| becauſe they might have been of the blood of, that is deſcended | 
From, the firſt 3 imaginary purchaſor. For fince it is not aſcertained 
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in * ed grants, whether this feug-(hall be held us feudunr 
| paternumy;.0r Jeudum avitum, but ut Jeudum antiquum merely, as 
a feud-of indefinite antiquity ; that is, ſince it is not aſgertained. 
from which of the anceſtors of the grantee this feud; ſhall be 
| ſuppoſed to have deſcended; the law il not aſcertain it, but 
will ſuppoſe any of his anceſtors, pro re nata, to have been ws £ 
flüirſt purchaſor: and therefore it admits any of his collateral K 
red (who have the other neceflary requiſites) to the inheritanc 
becauſe every collateral kinſman ant be enen fn om ſom 
one oh his a anceſtors. ; a en e e | 


ww F. «this nature a are — the: e a fockinple * of this 
nb ; for there is now in the lay of England no ſuch thing 
as a grant of a feudum novum, to be held ut novum; unleſs in the 
caſe of a fee-tail, and there we ſee that this rule is ſtrictly ob- 
ſerved, and none but the lineal deſcendants of the firſt donee (or 
purchaſor) are admitted: but every grant of lands in fee-ſimple 
is with us a feudum novum to be held ut antiguum, as a feud whoſe 
antiquity is indefinite; and therefore the collateral kindred of 
the grantee, or deſcendants from any of his lineal anceſtors, by 
whom the lands might have poſſibly bs rep are en 
Ki being called to the inheritance. 219402. 
: Yor, Ge an 1 wack, really defended ina 2.courſe of it in- 
1 to the perſon laſt ſeiſed, the ſtrict rule of the feodal 
law is ſtill obſerved; and none are admitted, but the heirs of 
thoſe through whom the inheritance hath paſſed: for all others 
have demonſtrably none of the blood of the firſt purchaſor in 
them, and therefore ſhall never ſucceed. As, if lands come to 
. John Stiles by deſcent from his mother Lucy Baker, no relation 
of his father (as ſuch) ſhall ever be his heir of theſe lands; and, 
vice verſa, if they deſcended from his father Geoffrey Stiles, no 
relation of his mother (as ſuch) ſhall ever be admitted thereto; 
for his father's kindred have none of his. mothers blood, nor 
have his mother's relations any ſhare of his father's blood. And 
ſo, if the eſtate deſcended from his father's father, George Stiles; 
TS the 
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Y whe relations _ his father's mother, Cecilia Kempe, mall for the 
fame reaſon never be admitted, but only thoſe of his father's fa 
ther. This is alſo the rule of my French 1 which! is derived 
OY wang Sumo een fountain. i 

II E RE we > may bete, N 10 "OF as * feud 1 e 
ciquum, the law traces it back, and will not ſuffer any to r 
but the blood of thoſe anceſtors, from whom the feud was con- 
veyed to the late proprietor. But when, through length of time, 
it can trace it no farther; as if it be not known whether his 
grandfather, George Stiles, inherited it from his father Walter 
Stiles, or his mother Chriſtian Smith; or if it appear that his 
grandfather was the firſt grantee, and ſo took it (by the general 
law) as a feud of indefinite antiquity; in either of theſe caſes 
the law admits the deſcendants of any anceſtor of George Stiles, 
either paternal or maternal, to be in their due order the heirs to 
John Stiles of this eſtate: becauſe in the firſt caſe it is really un- 
certain, and i in the ſecond caſe it is ſuppoſed to be uncertain, 
whether the grandfather derived his title from the en his 
e or his e 


** — 2 4 « 


Tx HIS 6 and is che great and 0 . upon whick : 
tte law of collateral inheritances depends; that, upon failure of 
iſſue in the laſt proprietor, the eſtate ſhall deſcend to the blood 
of the firſt purchaſor; or, that it ſhall reſult back to the heirs 
of the body of that anceſtor, from whom it either really has, or 
is ſuppoſed by fiction of law to have, originally deſcended : ac- 
cording to the rule laid down in the year books?, Fitzherbert “, 
Brook, and Hale*; that he who would have been heir to the 
L father of the deceaſed” (and, of courſe, to the rea or 1 
aer en, POOR: «ſhall alſo be bers to the ſon. 


Tuz remaining hes are only ts of wider, ed 00 
inveſtigate who that purchaſing anceſtor was ; which, in feudrs 55 
»Domat. part. 2. er. | id. 38. 


Y M. 12 Edw. . 14. e | e 


8 % 3 . Rien re F 
vere unkiguli, has in proceſs of time been beate and 3 15 f 95 = 
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one hand, and in the canon and 
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ſangui CE CN 
Therefore, the brother being in the firſt degree, he and his deſcend- 
ants ſhall exclude the uncle and his iſſue, who is only in the ſecond. 
And herein conſiſts the true reaſon of the different methods of 


computing the degrees of conſanguinity, i in the civil law on the 
ommon laws on the other. The 
civil law regards confanguinity principally with reſpect to ſucceſ- 


ſions, and therein very naturally conſiders only the perſon decea- 
ſed, to whom the relation is claimed: it therefore counts the de- 


grees of kindred according to the number of perſons through 
whom the claim muſt be derived from him; and makes not only | 
his great- nephew but alſo his firſt- couſin to be both related to 

him in the fourth degree; becauſe there are three perſons between 


him and each of them. The canon law regards conſanguinity 


priricipally with a view to mer inceſtuous marriages, between 


thoſe who have a large portion of the ſame blood running in their 


reſpective veins; and therefore looks up to the author of * 
blood, or the common anceſtor, reckoning the degrees from hi 
ſo that the great- nephew 1s related in the third canonical Arm 
to the perſon propoſed, and the firſt-coufin in the ſecond; the 
former being diſtant three degrees from the common anceſtor, 
and therefore deriving only one fourth of his blood from the ſame 
fountain with the propgſitus; the latter, and alſo the propo/itus, 
being each of them diſtant only two degrees from the common 
anceſtor, and therefore having one half of each of their bloods 
the fame. The common law regards conſanguinity principally 
with reſpect to deſcents; and, having therein the ſame object in 
85 view 


Ch. 14 cn Txt n: &'s. _. 
view as * civil, it 1 may ſeem as if it ought to proceed according 
to the civil computation, | But as it alſo re ſpecs the purchafing 
anceſtor, from whom the eſtate was derived, it therein reſembles. 
the canon law, and therefore counts it's dramas in the ſame 
manner; Indeed the deſignation of perſon (in ſeeking. for the next 

of kin) will come to exactly the ſame end (though the degrees 
will be differently numbered) whichever method of c 


| we ſuppoſe the law of England to uſe; fince the right of repre- 


- ſentation (of the father by the ſon, &c) is allowed to prevail ir 
infaritum. This allowance was abſolutely. neceſſary, elſe, there 
would have frequently been many claimants in exactly the ſame 
degree of kindred, as (for inſtance) uncles and nephews of the 
deceaſed; which multiplicity, though no inconvenience in the 
Roman law of partible inheritances, yet would have been pro- 
ductive of endleſs confuſion where the right of ſole ſucceſſion, as 
with us, is eſtabliſhed; The iſſue or deſcendants therefore. of 
John Stiles's brother are all of them in the firſt degree of kindred 
with reſpe& to inheritances, as their father alfo, when living, 
was: : Sole of his uncle in the ſecond, and fo on, and are ſe- 


Tu x right of repreſentation being thus eſtabliſhed, the former 
part of the preſent rule amounts to this; that, on failure of iſſue 

of the perſon laſt ſeiſed, the inheritance ſhall deſcend to the iſſue 
of his next immediate anceſtor. Thus if John Stiles dies with- 
out iſſue, his eſtate ſhall deſcend to Francis his brother, who is 
lineally deſcended from Geoffrey Stiles his next immediate anceſ- 
tor, or father. On failure of brethren, or ſiſters, and their iſſue, 
it ſhall deſcend to the uncle of John Stiles, the lineal deſcendant 
of his grandfather George, and ſo on in infinitum. Very fimilar 
to which was the law of inheritance among the antient Germans, 
our progenitors : ** haeredes ſucceſſoreſque Jus cuique lAberi, et nullum 
« feftamentum: fi liberi non unt, proximus Om in poſſeſſione, 


ce Fratres, patrui „ avunculit. OM”. 


t Tacitus 45 mor. Germ. 21. 
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"Now bere ! it a be e Mkt 85 thelinedl abeek Grö l ought 
(according to the firſt rule) incapable themſelves of ſueceeding te to : 
the eſtate, becauſe i it is W pb to have already paſſed them, are | 
yet the common ſtocks from which the next ſuceeſſor muſt ſpring. 
And therefore in the Jewiſh law, which in this reſpe& entirely 
correſponds with ours", the father or other lineal anceſtor is him- 
ſelf ſaid to be the heir, though long ſince dead, as being repre- 


4" 


ſented by the perſons of his iflue ; who are held to ſucceed not in 


their own rights, as brethren; ancles, &c, but in right of tepre= 
ſentation," as the offspring of the father, grandfather; &c, of the 
deceaſed”. But, though the common anceſtor be thus the root of 
the inheritance, yet with us it is not neceſſary to name him in 
making out the pedi gree or deſcent. For the deſcent between 
two brothers is held to be an immediate deſcent ; and therefore 
title may be made by one brother or his repreſentatives 0 or 
through another, without mentioning their common father“. If 
Geoffrey Stiles hath two ſons, John and Francis, Francis may 
claim as heir to John, without naming their father Geoffrey: 
and ſo the ſon of Francis may claim as couſin and heir to Matthew 
the ſon of John, without naming the grandfather ; vis. as ſon of 
Francis, who -was the brother of John, who was the father of 
Matthew. But though the common anceſtors are not named in 
deducing the pedigree, yet the law till reſpects them as the foun- 
tains of inheritable blood: and therefore in order to aſcertain the 
collateral heir of John Stiles, it is in the firſt place neceſſary to recur 
to his anceſtors in the firſt degree; and if they have left any other 
iſſue beſides John, that iſſue will be his heir. On default of ſuch, 
we muſt aſcend one ſtep higher to the anceſtors in the ſecond de- 
gree, and then to thoſe in the third, and fourth, and ſo upwards, 
in infinitum ; till ſome anceſtors be found, who have other iſſue 
deſcending from them beſides the deceaſed, in a parallel or colla« 
teral line. From theſe anceſtors the heir of John Stiles muſt 
derive his deſcent ; and in ſuch derivation the ſame rules muſt 


* Numb. c. 27. „1 $id, 193. Lev. 60, 12 Mod.619. 
Selden. de ſucc. Eör. c. 12. | : | 
be 
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he obſerved, with * to ſex, primogeniture, and repreſenta- | 
tion, that hay e before been laid down with regard to neal Ad 
| from the perfon of the laſt * 
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2 1 ſecondly, the heir need not be the neareſt kinſman ab- 
Lolutely, bu but only. /ub. modo; that is, he muſt be the neareſt, kin&- 


man of the whole. blood ; Ne. if there be a much nearer kinſ- 
man of the half blood, a diſtant kinſman of the Ae blood 
* be e and che other . excluded. 


A* KIN 5M AN. .of he whole blood i is K that is „ not 
only from. the. fame anceſtor, but from the ſame couple. of. anceſ- : 
tors. For, as every man's own blood is compounded of the bloods 
of his reſpective anceſtors, he only is properly of the whole. or 
entire blood with another, who hath (ſo far as the diſtance of de- 
grees will permit) all the ſame ingredients in the compoſition of 
his blood that the other hath. Thus, the blood of John Stiles 
being compoſed of thoſe of Geoffrey Stiles his father and Lucy 
Baker his mother, therefore his brother Francis, being deſcended 
from both the ſame parents, hath entirely the ſame blood with 
John Stiles; or, he is his brother of the whole blood. But if, 
after the death of Geoffrey, Lucy Baker the mother marries a 
ſecond huſband, Lewis Gay, and hath iſſue by him; the blood 
of this iflue, being compounded of the blood "of Lucy Baker (it 
is true) on the one part, but of that of Lewis Gay (inſtead of 
Geoffrey Stiles) on the other part, it hath therefore only half the 
ſame ingredients with that of John Stiles; ſo that he is only his 
brother of the half blood, and for that reaſon they ſhall never 
inherit to each other. 80 alſo, if the father has two ſons, A and 
B, by different venters or wives; now theſe two brethren are 
not brethren of the whole blood, and therefore ſhall never inhe- 

Tit to each other, but the eſtate ſhall rather eſcheat to the lord. 
N ay, even if the father dies, and his lands deſcend to his eldeſt 
ſon A, who enters thereon, and dies ſeiſed without iſſue; Rill B 
ſhall not be heir to this eſtate, becauſe he i is only of the half 
blood to A, the perſon laſt ſeiſed : but, had A died without en- 
Ee 2 | try, 
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i Wet 'B might have inherited; der e A his wie br 8. 
tiny: but as heir to their common e oa you was this þ ton 
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We 


Tu rs total e e of ths half blood from 0 bees ; 
FR ee culiar to our o law, is looked upon as « ſtrange = 
: Hardſhip by bed as are unacquainted with the reafons on wich 
it is grounded. But theſe cenſures ariſe from a miſapprehenfion 
of the rule; which is not ſo much to be conſideret in the light 
of a rule of deſcent, as of a rule of evidence; an auxiliary rule, 
to carry a former into execution. And here we muſt again re- 
member, that the great and moſt univerſal principle of collateral 
inheritantes being this, that an heir to a feullum antiquum muft 
be of the blood of the firſt feudatory or purchaſor, that: is, deri- 
ved in a lineal deſcent from him ; it was originally requiſite, as 
upon gifts in tail it ſtill is, to make out the pedigree of the heir 
from the firſt donee or purchaſor, and to ſhew that fach heit was 
bis lineal repreſentative. But when, by length of time and a long 
coutſe of deſcents, it came (in thofe tude and unlettered ages) to 
be forgotten who was really the firſt feudatory or purchafor; and 
thereby the proof of an actual deſcent from him became impoſ- 
fible; the the law ſubſtituted what fir Martin Wright? calls a 
reaſonable, in the ſtead of an impoſible, proof: for it remits the 
| Proof of an actual defcent from the firſt purchafor; and only re- 
quires, in lieu of it, that the claimant be next of the whole blood 
to the perſon laſt in poſſeſſion; (or derived from the fame couple 
of anceſtors) which will probably anſwer the ſame end-as if he 
could trace his pedigree in a direct line from the firſt purchaſor. 
For he who is my kinſman of the whole blood can have no an- 
ceſtors beyond or higher than the common ſtock, but what are 
equally my anceſtors alfo ; and mine are vice verſa his: he there- 
fore is very likely to be derived from that unknown anceſtor of 
mine, from whom the inheritance deſcended. But a kinſman 
of the half blood has but one half of his anceſtors above the 
common ſtock the ſame as mine ; ; and therefore there is not the 
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dumme probability of that ſtanding requiſite in the 155 that he be 
derived fro mth TOO * ms ww t porchaſo. 99 


70 Muſtrate this by e Let there be a Stiles, a ant 
Francis, brothers by the fame father and mother, and another 
Wm bf he Tame nother by Lewis Gay a ſecond huſband. Now, 
if John dies ſeiſed of lands, but it is uncertain whether they de- 
ſcended to him from his father or mother; in this caſe his brother 
Francis, of the- whole blood, is qualified to be his heir ; for he 
is ſure to be in the line of deſcent from the firſt purchaſor, 

whether it were the line of the father or the mother. But if 
Francis ſhould dic before John, without ifſue, the mother's ſon 
by Lewis Gay (or brother of the half blood) is utterly incapable. 
of being heir; for he cannot prove his deſcent from the firſt pur- 
chaſor, who is unknown, nor has he that fair probability which. 
the law admits as preſumptive evidence, ſince he is to the full as. 
likely not to be Grfcended from the line of the firſt purchaſor, as 
to be deſcended: therefore the inheritance ſhall go to the 
neareſt E reell of this pr Proof, the e 
en . 


1 e is chis i is Hs cafe - bt feuds antiquis, where there realy 
did once exiſt a purchaſing anceſtor, who is forgotten ; it is alſo 
the caſe in feudis novis held ut antiquis, where the purchaſi ng an- 
ceſtor is merely ideal, and never exiſted but only in fiction of 
law. Of this nature are all grants of lands in fee-fimple at this 
day, which are inheritable as if they deſcended from ſome un- 
certain indefinite anceſtor, and therefore any of the collateral 
Eindred of the real modern purchaſor (and not his own offspring 
only) may inherit them, provided they be of the whole blood; 
for all ſuch are, in judgment of law, likely enough to be derived 
from this indefinite anceſtor: but thoſe of the half blood are ex- 
cluded, for want of the ſame probability. Nor ſhould. this be 
thought hard, that a brother of the purchaſor, though only of 
the half blood, muſt thus be difinherited, and a more remote rela- 
tion of the whole blood admitted, merely upon a ſuppoſition and: 


fiction 
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Ae of law. lince iti is only upon a like ſuppoſition and fi | 
that brethren of purchaſors (whether of the whole, or half blood) 3 
ate entitled to inherit at all: for we have ſeen that in feudis ſtricte 
nouit neither brethren nor any other collaterals were admitted. 55 
As therefore in feulis antiquis we | have ſeen. the reaſonableneſs ” way 
7? excluding the. half blood, if by a fiction of law a feudum nowum 
be made 1 collaterals as if it was feudum een | 
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by tg Foo ths this * t ie excluſion 865 5 Half blood does 
| not appear altogether. ſo unreaſonal ble, as at firſt ſight it is apt to 
do. It is certainly a very fine · ſpun and ſubtile nicety: but, con- 
ſidering the principles upon which our law is founded, it is not 
an injuſtice, nor always a hardſhip; ſince. even the ſucceſſion of 
the whole blood was originally a beneficial indulgence, 1 rather than 
the ſtrict right of collaterals: and, though that indulgence i is not 
extended to the demi-kindred, yet they are rarely abridged of 
any right which they could poſlibly have enjoyed before. The 
doctrine of whole blood was calculated to ſupply the frequent 
impoſſibility of proving a deſcent from the firſt purchaſor, with- 
out ſome proof of which (according to our fundamental maxim) 
there can be no inheritance allowed of. And this purpoſe it an- 
ſwers, for the moſt. part, effectually enough. I ſpeak with theſe 
reſtrictions, becauſe it does not, neither can any — the method, 
anſwer this purpoſe entirely. For though all the anceſtors of John 
Stiles, above the common ſtock, are alſo the anceſtors of his col- 
lateral kinſman of the whole blood; yet, unleſs that common 
ſtock be in the firſt degree, (that is, unleſs they have the ſame 
father and mother) there will be intermediate anceſtors below the 
common ſtock, that may belong to either of them reſpectively, 
from which the other is not deſcended, and therefore can have 
none of their blood. Thus, though John Stiles and his brother 
of the whole blood can each have no other anceſtors, than what 
are in common to them both; yet with regard to his uncle, 
where the c common ſtock is removed one i. Ln higher, (that is, 
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the grandfather and grandmother) one Half of John's anceſtors 
will not be the anceſtors of his uncle: his patruus, or fathers 
brother, deres not his deſcent from John's maternal anceſtors; 
nor his avuncults, or mother's brother, from thoſe in the paternal 
line. Here then the ſupply of proof is deficient, and by no means 
amounts to a certainty : and, the higher the common ſtock is re- 
moyed; the more will even the probability decreaſe. But it muſt 
be obſerved, that (upon the fame principles of calculation) the 
half blood have always a much leſs chance to be deſcended from 
an unknown indefinite anceſtor of the deceaſed, than the whole 
blood in the fame degree. As, in the firſt degree, the whole 
brother of John Stiles is ſure to be deſcended from that unknown 
_ anceſtor ; his half brother has only an eyen chance, for half 
John's anceſtors are not his. So, in the ſecond degree, John's 
uncle of the whole blood has an even chance; but the chances 
are three to one againſt his uncle of the half blood, for three 
fourths of John's anceſtors are not his. In like manner, in the 
third degree, the chances are only three to one againſt John's 

great uncle of the whole blood, but they are ſeven to one againſt 
his great uncle of the half blood, for ſeven eighths of John's 
anceſtors have no connexion in blood with him. Therefore the 
much leſs probability of the half blood's deſcent from the firſt 
purchaſor, compared with that of the whole blood, in the ſeveral 
N has occaſioned a general e excluſion of the 11 blood in 1 all. 


Bur, while I this illuſtrate the reaſon of exitoditg the half 
blood in general, I muſt be impartial enough to own, that, in 
ſome inſtances, the practice is carried farther than the principle 
upon which-it goes will warrant. Particularly, when a kinſman 
of the whole blood in a remoter degree, as the uncle or great 
uncle; is preferred to one of the half- blood in a nearer degree, 
as the brother: for the half-brother hath the ſame chance of 
being deſcended from the purchafing anceſtor, as the uncle; and 
a thrice better chance than the great uncle, or kinſman in the 
third degree. It is alſo more eſpecially overſtrained, when a man 
has two ſons by different venters, and the eſtate on his death 
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deſcends from n him to the eldeſt, Who enters, and dies without 


tor. This, it muſt be owned, carries 'a hardſhip, with it, even 


therefore there is actual demonſtration of the thing to be prov 


been excluded from an inheritance which ee ke 2 
9700 It hal hon en mae ey 67 20 


Siege or brother by the father's fide, 
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iſſue ; | in which cafe the younger ſon cannot inherit this 
eſtate, becauſe he is not of the whole blood to the laſt proprie- 


upon feodal principles; for the rule was introduced only to 


| fopply the prof of a deſcent from the/firſt purchaſor; but here, 
as this eſtate notoriouſly deſcended from the father, and as both 


the brothers confeſſedly ſprung from him, it is demonſtrable that 
the half brother muſt be of oh blood of the firſt | purchaſor, ho 
was either the father or ſome of the father's anceſtors When 


it is hard to exclude a man by a rule ubſtituted to ſupply 
proof when deficient. So far as the inheritance can be —— | 
traced back, there ſeems no need of calling in this preſumptive 
proof, this rule of probability, to inveſtigate what is already cer- 


tain. Had the elder brother indeed been a purchaſor, there would 
| have been no hardſhip at all, for the reaſons already given: ot 


had the frater Ufermus only, or brother by the mother's ſide, 
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{Heal 2 p it is this very te of excluding ee 


from an inheritance 
which deſcended 4 patre, that Craig has angled out, on Which 


to ground his ſtrictures on the Engliſh law of half blood. And, 


really, it ſhould ſeem, as if the cuſtom of excluding the half 
blood in Normandy * extended only to exclude a frater uterinus, 


when the inheritance deſcended @ patre, and vice verſe : and 


poſſibly in England alſo ; as even with us it remained a doubt, 


in the time of Bracton *, and of Fleta ©, whether the half blood 
on the father's fide were excluded from the inheritance which 
originally deſcended from the com 

as deſcended from the reſpective mothers, and from newly pur 


on father, or only from _ 


chaſed lands. And the rule of law, as laid down by our Por- 


F | d . 2. c. 30. J. 3. 
2 Gr. Couſtum. c. 25, 8 . e, .. 1 ah 
ee | teſcue, 
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teſcue *, 2 no farther than this; Frater fates uterino non 


vation, that by our law, as it now ſtands, the (owes — is 
the higheſt inheritance in the nation) may deſcend to the half 
blood of the preceding fovereign®, ſo as it be che blood: of the 
firſt monarch, purchaſor, or (in the feodal language) conqueror, 
of the reigning family; Thus it actually did deſeend from King 

Edward the ſixth to Le and from her to 
beth, who: were reſpe 

ew, hes bp 1 in the aid of — 
rule of evidence, to render probable the deſcent from the royal. 
ſtock ; which was formerly king William the Norman, and is 
now {by act of parliament*) the princeſs Sophia of Hanover. 


Henee alſo it is, that in eſtates-tail, where the pedigree from the 


firſt donee-muſt be ſtrictly proved, half blood is no impediment = 


to the defcent * : becauſe, when the lineage is clearly made out, 


there is no need of this auxiliary proof. How far it might be 
defirable for the legiſlature to give relief, by amending the law 
of deſcents in one or two inſtances, and ordaining that the half 
blood might always inherit, where the eſtate notoriouſlydeſcenided 
from it's own proper anceſtor, and, in caſes of -nev 
lands or uncertain deſcents, ſhould never be excluded by the 

whole blood in a remoter degree; or how far a private inconve- 
nience ſhould be ſubmitted to; rather than a long eſtabliſhed rule 
ſhould be ſhaken ; it is not for me to determine. 


Tun RY ew; Janek wank its e amounts to 
this : that, in order to keep the eſtate of John Stiles as nearly as 
poſſible in the line of his purchaſing anceſtor, it muſt deſcend to 
the iflue of the neareſt couple of anceſtors that have left deſcend= 
ants behind them; becauſe the deſcendants of one anceſtor only 


"are not ſo likely to be in the line of that purchaſing mc 
thoſe who are deſcended from two. 


4 de laud. LL. Angl. "ORE f 12 Will. III. c. a. 55 
* Plowd. 245. Co. Litt. 15. | 5 Litt. f. 14, 15. . 
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Pot: hots another - difficulty ariſes. In the. ſecond, third, | 
and every {ſuperior degree, every, man has many couples 
of anceſtors, nereaſing eine to the diſtances, in a geometri- 
cal progreſſion upwards * the deſcendants of all which reſpective 


ö couples are (repreſentatively) related to him in the ſame. degree. 


ilia Stiles 
and of Andrew; and Eſther Baker, the two grandſires and grand- 


Thus in the ſecond degree, the iſſue of George and Ceci 


mothers of John Stiles, are each in the ſame degree of Propinguity ; 
in the third degree, the reſpective iſſues of Walter and 
Stiles, of Luke: and Frances Kempe, of Herbert and Hannah 


d Oh iſtia 1 


Baker, and of James and Emma Thorpe, are (upon the extinc- 
tion of the two inferior degrees) all equally. entitled to call them- 
ſelves the next kindred of the whole blood to John Stiles. To 
which therefore of theſe anceſtors muſt we firſt reſort; | in order 


to find out deſcendants to be preferably called to the inheritance? 
| In anſwer to this, and to avoid the confuſion and uncertainty'that 


might ariſe. between the e ſtocks, abr the ene ; 


anceſtor way ne ors, 4/04 245} ol 265461 25d 


In: 


e e e ee e eee e e wn to 


— the male ſtocks ſhall be preferred to the female; 


(that is, kindred derived from the blood of the male anceſtors 
ſhall be admitted before thoſe from the blood of the female) 
unleſs where the lands, n in 4 deſcended from a female. 


Tana the os; on *. 4 3 8 5 are adinitted. in 7 * 


tum, before thoſe on the mother's ſide are admitted at all; and 
the relations of the father's father, before thoſe of the father's 


mother ; and ſo on. And in this the Engliſh law is not ſingular, 
but warranted. by the examples of the Hebrew and Athenian 


laws, as ſtated by Selden , and Petit; though among the 
Greeks, in the time of Heſiod, when a man died without wife 


or children, all his kindred (without any diſtinction) divided 


> Sec pag. 204. „ 6. 
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abe Bein R, FS am inelined to think; Aer this talo<P oi ö 
nicht does not owe it's immediate original to any view of confor- 
mity to thoſe which I have juſt now mentioned; but was eſta- 
bliſhed in order to effectuate and carry into execution the fifth 
rule or canon before laid down; that every heir muſt be of the 
blood of the firſt purchaſor. For, when ſuch firſt purchaſor was 
not eaſily to be diſcovered after a long courſe of deſcents, the 

lawyers not only endeavoured to inveſtigate him by taking the 

next relation of the whole blood to the perſon laſt in poſſeſſio; 
| but alſo, conſidering that a preference had been given to males 
(by virtue of the ſecond canon) through the whole courſe of li- 
neal deſcent from the firſt purchaſor to the preſent time, they 
judged it more likely that the lands ſhould have deſcended to the 
laſt tenant from his male than from his female anceſtors; from 
the father (for inſtance) rather than from the mother; from the 
father's father, rather than the father's mother: and therefore 
they hunted back the inheritance (if I may be allowed the ex- 
preſſion) through the male line; and gave it to the next relations 
on the ſide of the father, the father's father, and ſo upwards ; 
imagining with reaſon that this was the moſt probable way of 
continuing it in the line of the firſt purchaſor. A conduct much 
more rational. than the preference of the agnati by the Roman 
laws: which, as they gave no advantage to the males in the firſt 
inſtance or direct lineal ſucceſſion, had no reaſon for preferring 
them in the tranſverſe collateral one : upon which account this 
ae was 1 my aboliſhed by Juſtinian. _ 
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una — we bee was reference of 
agnati or male ſtocks, in our law, will farther appear — cons 
fider, that, whenever the lands have notoriouſly ARG 
Gaol mother's ſide; this rule is totally re 
relation of his by the father's fide;: as ſuch, —— 
to them; becauſe he cannot poſſibly be of the blood of the firſt 
purchaſor. And ſo, e converſe, if the lands deſcended from the 
father's fide, no relation of the mother, as ſuch, ſhall ever in- 
-herit. 80 alſo, if they in fact deſcended to John Stiles 0 nis 
father's. mother Cecilia Kempe ae (lis: 1 
Baker his mother, but alſo of George ather, 
is perpetually exeluded. And, in like manner, if bey nown 
to have deſcended from Frances Holland — of Cecilia 
Kempe, the line not only of Lucy Baker, and of George Stiles, 
un alſo of Euke Kempe the father of Ceeilia, is excluded. 


* 
: N 3 | . 
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or never known, (as in the eaſe of an eſlate newly purchaſed to 
be holden ut feudum antipuum) here the tight of inheritance firſt 
runs up all the father's ſide, with a preference to the male ſtocks 

in every inſtance ; and, if it finds — there, it then, and 
then only, reſorts to the mother's fide; leaving no place untried, 
in order to find heirs that may by poffibility be derived from the 
oxiginal purehaſor. The greateſt probability of finding ſuch was 
among thoſe deſcended. from the male anceſtors; but, upon fail - 


ure of iſſue there, they may potlbly be found Gang thoſe de- 
ook: how the females. 


Tu 18 1 take to be the true en of the conſtant di” 
of the agnatic ſucceſſion, or iſſue derived from the male anceſ- 
tors, through all the ſtages of collateral inheritance; as the abi- 
ity for perſonal ſervice was the reaſon for preferring the males at 
_ firſt in the direct lineal ſucceſſion. We fre clearly, that, if males 
had been perpetually admitted, in utter excluſion of females, the 
tracing the inheritance back through the male line of anceſtors 
— at laſt have — — us up to tic firſt purchafor : 
: but, 


Oh. 24. 1 TA 1 Tak -  an7 
bot, 25 males have not been perpetually admitted, des cg gene- 
= 4 proferned 3:38 females: have not been atterly excluded, but 
only gener, ; pofipaned to males; the tracing the inheritance: up 
3 — the male ſtocks will not give us abſolute: demonſtration, 
bat only a ſtrong probability, of: arriving at the firk purchaſor; 

_ which, joined with the other probability, of the wholeneſs or 
entirety af died, will fel little t at 1 2 "$5004; 
DI; 2244876 20 £433. ft if 

Byron we conclude: this Hane aur en n n | 
not be amiſs 10 theſe rules by a ſhot fleetch of the man- 

ner in which we muſt ſearch, for the heir of a perſon, as Ton 

Healer who dies ſeiſed of. e ee and which 
therefore: he held een, af. nn | 
4 01 12 11 2 48 

In the firſt hte Fay the eldeſt ſon, Malo Stites, « or 
is iſſue: (n' 1.) if his line be extinct, then Gilbert Stiles 
and the ether ſona, reſpectiyely, in order af birth, or their iſſue: 
kne z.) --- in default of theſe, all the daughters together, Mar- 
garet and Charlotte Stiles, or their iſſue. (n' 3.) — On failure 
af the deſcendants of Johm Stiles himſelf, the iſſue of Geoffrey 
and Lucy Stiles, his parents, is called in: viz. firſt, Francis 
Stiles, the eldeſt brother of the whole blood, or his iſſue: (ne 4.) 
then Oliver Stiles, and the other whole brothers, reſpectively, 
in order of birth, or their iſſue: (no 5.) — then the ſiſters of 
_ the whole blood, all together, Bridget and Alice Stiles, or their 
iſſue. (n' 6.) In defect of theſe, the iſſue of George and Ce- 
eilia Stiles, his father's parents; reſpect being ſtill had to their 
age and ſex; (n' 7.) then the iſſue of Walter and Chriſtian 
Stiles, the Ag. his paternal grandfather : (n' 8.) --- then 
the iſſue of Richard and Anne Stiles, the parents of his paternal. 
grandfather's father: (n*g.).--- and fo on in the paternal grand- 
_ father's paternal line, or blood of Walter Stiles, in infinitum. In 
defect of theſe, the iſſue of William and Jane Smith, the parents 
of his paternal grandfather's mother: (ne 10.) --- and fo on in 
the —— grandfather's maternal line, or blood of Chriſtian 


ect the table of deſcents annexed. 


1 


= 1 
133 
r 


N. Thomas and Sarah Kempe, the 


5 mother's paternal line, or blood of Luke Kempe, an nfinifum; = = 
In default of which, we muſt call in the iſſue of Charts and 


(n' 13 and ſo on in the paternal {randmother's.4 nag}; 
| . or blood of Frances Holland, in infinitum-; till both the, 


tirely failing, recourſe muſt ey and not before, be had to his „ 


thew Hale. And yet, notwithſtanding theſe relpeckable aut 


ces in ſeparate, extrajudicial, conferences with the reporter. 
2. Becauſe the chief quſtice, fir James Dyer, in reporting the re- 
ſolution of the court in what ſeems to be the ſame caſe, takes 


Stiles, the paternal grandfather, are ſpen ” * Þ 
fort to the iſſue of Luke and Frances Kempe, the parents of 
Jol Stiles's 8 paternal. grandmother 3. i 14.)==then works 1 J 


mother's father: (n' 12.) and o on in the pt 


Mary Holland, the parents of his paternal 


immediate bloods of Cecilia Kempe, the paternal grandmother, 
are alſo ſpent. --- Whereby the paternal. blood of John Stiles en- 


maternal relations; or the of the Bakers, (n“ 145 15, 16.) 
Willis's, (n“ 17.) Thorpes, (n- 18, 19.) and Whites; (n' 20.) 
n che Jager n ſucceſſive order as in the paternal | line. in FX 
* ZD, 3 2498 £4:k-fi Lane L458 . 
Tas Kade ould howeres 5 PAS that the clats, n*r0g 
would -be poſtponed to n' 11, in conſequence of the doctrine laid 
down, arguendo, by juſtice Manwoode, in the caſe of Clere and 
Brooke a; from whence it is adopted by lord Bacon”, and fir Mat- 


rities, the compiler of this table hath ventured to give the pro- 
ference therein to nꝰ 10 before ne 11 ; for the following reaſons: 
x. Becauſe this point was not the principal queſtion i in the caſe of 
Clere and Brooke; but the law concerning it is delivered obiter 
only, and in the courſe of argument, by juſtice Manwoode; 
though afterwards ſaid to be confirmed by the three other juſti- 


no notice of this doctrine. 3. Becauſe it appears, from Plowden's 
cohort, that very many gentlemen of the law were diſſatisfied 


1 1171 
; n 144 


* 4 Plowd. 450. 1 eee 240. 244. 
„ Elen. Eb G25 Dyer. 31135 1 a4E 
285 with 


1 ] 14. 1 of T% HIN G 0 10 
Witl this politfol of juſtice Manwoode. / 4. Becauſe the poſitio 
Itſelf deſtroys the otherwiſe entire and regular ſj ymmetry of our 


legal courle of deſcents, as is manifeſt by inſpecting the table; 
and deſtroys. alſo that conſtant preference of the male ſtocks in 


2 the law of "inheritance, for which an additional reaſon is before 


given, beſides the mere dignity of blood. 5. Becauſe it intro- 
duces all that uncertainty and contradiction, which is pointed 
out by an ingenious author“; and eſtabliſhes a collateral doctrine, 
incompatible with the principal point reſolved in the caſe of Clere 
and Brooke, via. the preference of n' 11 to ne 14. And, though 
that learned writer propoſes to reſcind the principal point then 
reſolved, in order to clear this difficulty; it is apprehended, that 
the difficulty may be better cleared,” by rejecting the collateral 
doctrine, which was never yet reſolved at all. 6. Becauſe by the 
reaſon that is given for this doctrine, in Plowden, Bacon, and | 
Hale, (viz. that in any degree, paramount the firſt, the law re- 
ſpecteth proximity, and not dignity of blood) ne 18 ought alſo 

to be preferred to n*16; which is directly contrary to the eighth 
rule laid down by Hale himſelf”. 7. Becauſe this poſition ſeems 
to contradict the allowed doctrine of fir Edward Coke *; who 
lays it down (under different names) that the blood of the Kempes 
(alias Sandies) ſhall not inherit till the blood of the Stiles's (alias 
Fairfields) fail. Now the blood of the Stiles's does certainly not 
fail, till both n*g and ne 10 are extinct. Wherefore n*11 (being 
the blood of the Kempes) ought not to inherit till then: 8. Be- 
cauſe in the caſe, Mich. 12 Edw. IV. 1. (much relied on in that 
of Clere and Brooke) it is laid down as a rule, that . ceftuy, que 
Abit inheriter al pere, doit inheriter al fits.” And fo fir Matthew 
 Hale* fays, that though the law excludes the father from in- 
„ heriting, yet it ſubſtitutes and directs the deſcent, as it ſhould 
have been, had the father inherited.” Now it is ſettled, by 
the reſolution in Clere and Brooke, that n' 10 Werle have! in- 


„ Law of inheritances. 24 edit. pag. 30. 7 Fitzh. Abr. tit. dj ent. 2. Bro. Abr. t. 
38. 61, 62. 66. 0 diſcent. 3. 


v Hiſt. C. L. 247. z Hiſt, C. L. 243. 
* Co. Litt. 12. Hawk. abr. in loc. | : 
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not himfelf the pure 
eſtate ini fact came to him by deſcent from his father, mother, el 
any higher anceſtor, there is this difference; that che blood , 
chat line of anceſtors, from which it did not deſcend; can never} F of 
inherit. Thus, if it deſcended from Geoffrey Stiles, the father, 4 
cy Baker, the mother, is perpetually excluded: 
2, if it deſcended from Lucy Baker, it 'cannorll 

Stiles. This, in either cafe 
cuts off one half of the table any poffible ſucceffion. Andi 
farther, if it can be ſhewn to have deſcended from George Stiles, 
this cuts off three fourths; for now the blood, not only 2 
Baker, but alſo of Cecilia Kempe, is ed. If, laſtly, Ie 
deſcended from Walter Stiles, this narrows the ſucceffion All 
more, and cuts off ſeven eighths of the table; for now, neither 
25 blood of Lucy Baker, nor of Cecilia Kempe, nor of Chfif- 


an Smith, can ever ſucceed to the inheritance. And the like 

— will hold upon deſeents from any other anceftors. ee 0 N 

TAE ſtudent ſhould bear in mind, that, during his vnde 
proceſs, John Stiles is the perſon ſuppoſed to have been faſt er. 
tually ſeiſed of the eſtate. For if ever it comes to veſt in an 
other perſon, as heir to John Stiles,” a new order of ſuccef 'on 

muſt be obſerved upon the death of ſuch heir 3 fince he, by his 
own ſeiſin, now becomes himſelf an anceſtor, or ftipes, and mu - Þ 
be put in the place of John Stiles. The figures therefore de C3 
the order, in which the ſeveral claſſes would ſucceed to 705 
Stiles, and not to each other: and, before we ſearch for an heir 
in any of the higher figures, (as 1 78 we muſt be firſt aſſurec 
that all the lower claſſes (from n' 1 to 7.) were extinct, at Join 
Stiles s deceaſe. 4 | | 
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; URCH tw 15 quifitio, taken in it's largeſt ad moſt ex- 


Nee te, i this ified By Latten J the pochen of 
MIS ds and tenements, which a'man' hath by his own act or agree- 
ft, and not by deſcent from any of 118 anceſtors or kindred. 


Ie this ſenſe it is contradiſtinguiſhed from acquiſition by right of 


and includes every other method of coming to an eſtate, 
but merely that by inheritance; wherein the title is veſted- fh a 
pe ſon; not by his on act or eee, but by che fingle opes 
tion da, n 63. 0003 41513; ; 012. Mere BOW, S107 3 
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5 Arenen r, indeed, in it's vulgar and cotifined acceptation, 
is applied only to ſuch -acquiſitions of land, as are obtained b 

Vir of bargain and fale; for money, or ſome other valuable con- 
fideration. But this falls far ſhort of the legal i idea of purchaſe : 
for, if I give land freely to another, he is in the eye of the law 
a purchaſor ©; and falls within Littleton's definition, for he comes 
W the eſtate by his own agreement, that is, he conſents to the 
ift. A man who has his father's eſtate ſettled upon him in tail, 

defore he is born, is alſo a purchaſor; for he takes quite another 
e than the law of deſcents would have given him. Nay even 
*the anceſtor deviſes his eſtate to his heir at law by will, with 
other limitations or in any other ſhape than the courſe of deſcents 
would direct, ſuch heir ſhall take by purchaſe*.. But if a man, 
ſeiſed in fee, deviſes his whole eſtate to his heir at law, fo that 
the heir takes neither a greater nor a leſs eſtate. by the deviſe than 
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2% w. Nie rg deen 4 
955 bs wolll hee Jo 8 it, he ſhall FE adju idoed to take by 
bdᷓ̃eeſcent'ꝰ, even though it be charged with Aces 5 for. the. 
benefit of creditors, and others, who have demands og the eſtate 
. anceſtor. If a remainder be limited to the heirs of Sem : 
: pronius, here Sempronĩus himſelf takes nothing; but, if he dies' 
. Jurinz the continuance of the particular eſtate, his heirs ſhall tak e 
2s purchaſors . But, if an eſtate be made to A for life, remain- 
Jer to bis right heirs in fee, his heirs ſhall take by deſcent : for 
it is an antient rule of law, that wherever the anceſtor takes an 
©. <ftate for life, the heir cannot by the ame :conveyance) take zn 
tate in fee by purchgh,, but only'by 4 ent . And, if A Jigs 
e take by deſcent, and. nat. by-pug: 
| chaſe; for, where the heir takes any thing that might have veſted 
in the anceſtor, he takes by way of deſcent. The angeſter, du- 
ring his life, beareth in himſelf all his beitet; and therefore, 
when once he is or might have been ſeiſed of the land, the 
| Inheritance ſo limited to his heirs. veſts in the anceſtor, him - 
ſelf: and the word « heirs” in this caſe is not eſteemed a Word 
of purchaſe, but a word of limitation, enuring ſo as to encreaſe 
he eſtate of the anceſtor from a tenancy for life to a fee-fimple. 
And, had it been otherwiſe, had the heir (who is uncertain zi 
the death, of the anceſtor). been allowed to take as a purchaſor 
originally nominated in ee rhe afar chip pr 5 
remainder. had been expreſſly limited to Matthew or Thomas by 
name; then, in the times of ſtrict feodal tenure, the lord would 
have been defrauded. by ſuch a limitation of the Guia of his Agr 
Mech ariſing from a daſeeps 40 the heir. 2 4 oder lutte R. Nix 
ter 3tuUp nt pl: a 6 '7 ££ 30 12794 
Vn AT we a pureſt ee, oh Condit call congugh, 
conguagftus, or copics : genoting any means of acquiring 
an eſtate out of the common aq of inheritance. ; And this is 
ſtill the Proper n e lax of men. 6s ene 
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Norman juriſts; who ſtiled the firſt purchaſor (that is, he whe 
Afb brought the eſtate into the family Which at preſent owns it) 
tie eencfueror or cbnpuefeur . Which ſeems to be all that was 
meant b the appellation which was given to William the Nor- 
— His mannet of aſcending the throne of England was, 
i Nis SI and His ſucceſſots“ charters, and by the hiſtorians of 
| rhe times, entitled conn⁰ẽn, and himfelf conguueſlor or congui- 
ue; fgnifying; that he was the firſt of his family who acquired 
een nr a Here from whom! therefore all future claims 
by deſcent muſt be derived: tliotigh now, from our diſuſe of the 
feodal ſenſe of the word, together with the reflexion on his for- 
cible method of uecuilition, we are apt to annex the idea of vic- 
ory to this name of congueſt or conguifition'; a title which, hows 
ever juſt with regard to the crown, the centgoerer never pretendett 
vith: bar to the realn-of England ; nor, in fact, ever TT 


; Tur Aseredee in effect, between the acquiſition of infeffate 
by deſcent and by purchaſe, confiſts principally in theſe two 
points: 1. That by purchaſe the eſtate acquires a new inherit- 
able quality, and is deſcendible to the owner's blood in general, 
and not the blood only of ſome particular anceſtor. For, whert 
a man takes an eſtate by purchafe, he takes it not ut feudam pu- 
num or muternum, which would deſcend only to the heirs by 
the father's or the mother's ſide: but he takes it ut Jendun an- 
tiguum, as a feud of indefinite antiquity ; whereby it becomes 
inheritable to his heĩrs general; firſt of the ternal, and then of 
the maternal line's” 2. An eſtate taken by purchaſe will not 
make the heir anfwerable för the acts of the anceſtor, as an eſtate 
by deſcent will. For, if the anceſtor" by any deed; obligation, 
covenant, or the Hike, bindetfr himſelf and His heirs, and dieth; 
tmͤlils deed, obligation,” or covenant, (Ball be binding upon tlie 
Bei 10 far forth nh) a8 he Had any eſtate of inhetitance veſted 
in him (or in ſome other 1 in truſt for him”) by deſcent rom, that 


n "Ba Couſtum. o 25. Fe: K., A cee Pag. 236. . 8 ; 
* Spelm. Ghſſ. 145. ee r Stat. 29 Car. II. c. 3. 
P * e e eee Ap 


Gg 2 anceſtor, 
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anceſtor, ſt ficient to anſwer the charge; whether he 
Obes wy erbat, or hath aliened it before action 00 ht*: Wh 
ſufficient eſtate is in law called aſets; from the French w rd 
offs, enough. Therefore if a man covenants, for himſelf and 
his heirs, to keep my houſe in repair, I can then (and then only) 
compel his heir to F this covenant, when he has an eſtate 
| ſufficient for this purp „ or aſſets; by. ts the. - 
nantor: for though the Covenants bs gy to the heir, whether X 
he inherits any eſtate or no, it lies « 5 n 7 and i is not compul- 
om e he has aſſets e ah Ng ent mages * 


a FN 


. is Ok logud Ggnification of th the ns erquifitio, or 
N and in this ſenſe it includes the 2 ethe 
acquiring a title to eſtates: 1. ene . Occupanc 
e ee. \lienat 
r Bac CHEAT, We may betas) one Fu Fu Eryits 
ſs conſequences of feodal tenure. T he word itſelf i is originally 
French or Normanꝭ, in which language it ſignifies chance. or ac- 8 
cident ; 47 and with us denotes an obſtruction of the courſe of de- 
ſcent, and a conſequent determination of the tenure, by ſome 
unforeſeen. contingency : in which caſe the land naturally reſults 
back, 5 a kind of e to the gina grantor ener 
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Rad CHEAT 1 * 3 a + Help Pept veſted i in robe lord 
Fu inheritance, as being the fruit of a ſigniory to which he was 
intitled by deſcent, (for which reaſon: the lands eſcheating ſhall 
attend the ſigniory, and be inheritable by ſuch only of his heirs 
as are capable of inheriting the other*) it may ſeem in ſuch caſes 
to fall more properly under the former general head of acquiring 
title to eſtates, uix. ** r (being velted 3 in him by. . of. 


8 r. W.. 777. 21 „ Esker or 7 formed from the ve. 
t Stat. 3 & 4 W. & M. 4 |  #/choir ox 4bajr, to happen. 
v Finch. law. 119. FT 1 1 Feud. 86. Co, Litt. 13. 
r Finch. Rep. 86. 2 Co. Litt. 13. 7 
gSee pag. 72. | law, 
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Y jr, and not.by:his own act or agre pre- 

ant, by p ſe. But it ne be remembered og in-order to, 
a of his oon, by enters e eee eee: 2 
cheated, or ſuing out a 0 of gſcbeat : on failure of which, 
or by: doing any act that amounts to an implied waiver of his 
right, as by accepting homage or rent of a ſtranger who. uſurps 
the — his title by eſcheat is barred *. It is therefore in 
e reſpect a title aqquted by Rin an att; an wen * 8 
Indeed this may alſo be ſaid of deſcents themſelves, in 
ntr NE. other, ſeilin is required, ern eee ings : 

com itle ; and therefore this diſtribution: by our legal wri- 
ters rh fu this reſpect rather inaccurate : for, as eſcheats muſt | 
follow the nature of the ſigniory to which they belong, they may 
either putchaſe or deſcent, according as the ſigniory is 
n And, though fir Edward. Coke confiders the lord by eſ- 
cheat as. in ſome reſpects the aſſignee of the laſt tenant, and. 
therefqre taking by purchaſe ; yet, on the other hand, the lord 
more frequently conſidered as being ultimus haeres,. and there 
| by. deſcent in a kind of due ene Ou. 000 7:35 
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Sf yo - Ht TRIB ©: enen 19 Mitt! eto (1101 
Fas hoy of ede is founded upon this angle 3 
that. the blood of the perſon laſt ſeiſed in fee-ſimple is, by: lame. 


means or other, utterly extinct and gone: and, ſince n 

inherit his eſtate but fuch as are of his blood and conſanguinity, 

«follows as a <p ont ange, that oma dard Mert is ex- 
what. the k feodal writers denominate ods: ave tum; and muſt 
reſult hack again to the lord of the fee, by whom, or by th 
whoſe eſtate he Gag it was given. 11 8 
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\Reeynans are 8 divided into thoſe Propter 1 To 
1 and thoſe propter delictum tenentis the one ſort, if the 
tenant dies without Wars the. other, if his blood: be attainted . 


ro 4. fr. f beer, 46. 4&7. * 6: val 215. 
> Ibid. tit. acceptance. 25. Co. Litt. 368. 1 Co. Litt. 13. 92. B. 
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ut act ei I if boned gt de d nit aid: nodtoRow 34 
-Bocwn ave therefore ariſing merely upon tlie deficiency of 
4 reby the deſcent! 18 impededg their doctrine win 
he” better: iltſtrated by confidering the feverdl caſes wWhereim 
editary blood en mn 'than by r 
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wanting; may be col Rected from che rales Gi deſtent laid - de w-] - 
and plained: in the preceding chapter, "andthetefore will need 

—— or comment. Firſt, When the tenant dies 

without any. relations on the part of ao Part nceftors' few 
condly, when he dies without any vel, theigatr of thol8 
anceſtors from whom his eſtate deſcended :: thirdly,- when he 
dies without any relations of the whole blood!” In two of theſe 
caſes the blood of the fitſt pure hiaſor is certainly; in the other it 
-probably, at an end:; and therefors in all of them the la di- 
x66; chat the land ſhalb eſcheéat to thelord of thie fee: fer the 
bord would be manifefMly-prcjadicedy ig vonttary te the imierent 
condition: tacitly annexed to Alb feuds) any pe ud be tif 
fered to ſucceed to lands, wie is net of the bloed of che firft 

eudatary, ' to-whom for His pef ſonal mori tlre eſtate is fuppoſtd 


to have been granted. | „193 9 of " Jt Kit: 20 aleo 13G tn 


4. K Mons KER, which TITER ARABIA?! Ao 
In any part evidently bears the reſem lance of the Brute cet 
hath no inheritable blood; and eannet be heir to any land, albeit 
it be . forth 1 in marriage: but, inne e 
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{o;{{Thig-is 4 vetycantiebt rule in che la et England :; and 
it's genſdn id too: bbxious, and tom ſho ching to bei a minute diſ- 
9 The mn with our own in excluding ſuch 
births from ſucceſſions : yet accounts them, however, children 
in Game lechef, chere che 4 
any advantage; theteby?; (as theyus krium lilorvrum, and the 
like) — the aniFortutieyyrather. than the fault, of 
chat parent. But our law will not admit a birth of this kind to 
be ſuch an iſſue, ns (hall intitle tie uſband to be tenant by the 
our teſyk ; becauſiit is not capable of inheriting- And therefore. 
i there appears no other Heir than ſuch a rege birth, un 
land fhal] oſcheat to che jẽ ] bi: 0 1 5 196 Wu 
el or fe HT OO ns 40 926i E SL! 
58. BASTARDS are incapable of bangs 5 Dahasde by 
-ohr low, are ſuch children as are not born either in lawful wed- 
competen time aſtenldte determination”. Such 
000 delt fo be alle 665, ako ee ee for the) maxim 
of law i, gui er damnato cuitu naſtuntur, 1 tompu- 
tantur . Being thus the ſons of nobody, they have no blood in 
them, at leaſt no inheritable blood; conſequently, none of the 
blood of the firſt purchaſor: and therefore; if there be no other 
_ Claimant than ſuch illegitimate children, the land ſhall eſeheat to 
he lord h. The civil late differs from ours in this point, and al- 
Jows a baſtard to ſucceed to an inheritance, if after it's birth the 
mother was married to the father: and alſo, if the father had 
nd laty ful / wiſe or child, then, even if the coneubine was never 
warned to the father, yet ſhe and her baſtard fon were admitted 
eabh-to-bne- Sand 11 anne . a daſture Was won 
hi 1 Ink n 2 1811 . hn 10 * 
ont E e. e  firofus. Bran, n l 81 5. _ 
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Ver ord protreanbur, ut 6 mulier monſt roſum | 8 FV. CASH 1 Paul 4 fat $. 6 
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vel.þrodig ihfart gr, mp aan em- * Gol Kitt. 20. 

putentur. Partus tamen, cui natura aliguan- ! See book I. ch. 1 * 

tulum addigerit vel. diminuerit, at H few vel un Co. Litt. 8. 

tantum quatttor digitos Babuerit, bene depet in- ® Finch. law. 117. 

ter liberos connumerari : et, fi membra int in- Nov. 89. c. 8. 


ullia aut tortuoſa, non tamen eft partus men- P Ibid. c. 12. Pos : | Wiſe 
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lkindred i cing be. fn common an- 
ſtor; od 48 | baſtard hes no legal anceſtors, he can have no 
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collateral kindred ; and, conſequently, can have no legal beirs, 


but ſuch. as claim by a lineal deſcent from himſelf, And there- 


aſtard purchaſes land, and dies-ſeiſedithereof without 
and inſt, th land Chalk nenten the 1 in the Bak. 
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aber inded deen «principle of atioa or cio 
than upon reaſons ſtrictly feo h 


been ſuffered: to fall into their hands who | Owe n no 1 to 
the crown of England, the dofign of introducing our er. oh 


defence of the kingdom, would have brad: TIRES. W 
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aliens cannot inherit, fo far they a are on a Sake, with bab. 
tards; e they are alſo diſabled to hold by purchaſe *, they 
are under ſtill greater diſabilities. eme they can neither hold 
by purchaſe, nor by inheritance; it is almoſt ſuperfluous. to ſay 
they can have no heirs, ſince they can have nothing for an 
heir to inherit; but ſo it is Nera holden”, 7, | becauſe n have 
not in them a inheritable aal 1 not lo ei 0 


2 | 1 x we oh + * | $ , 1 7 
ASE Jak If SEAL. 74 2 8 . 4 
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AND. forkbier,- if an —_ A > a e * that king 8 


letters patent, and then purchaſes lands, (which the law allows 


ſuch a one to do) his ſon, born before his denization, ſhall not 


(by the common law) inherit thoſe lands; but a ſon born after- 
wards may, even though his elder brother be living; for the fa- 
ther, before denization, had! no inheritable blood to communicate 


5 Bract. . 2. c. 7. 9 5 Lite. . | 8 1 Ihid. 2. 
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to his eldeſt ſon ; but by denization it acquires. an nc 
quality, which: will. be tranſmitted to his ſubſequent -pbſtefity. 
- Yet; if he had been naturalized: by act of parliament, ſuck eldeſt 
-fon might then have inherited; for that cantels all defect, 11 
is allowed to N A jos ey th at Wen finite Jeniza- 
tion Tay not 1 * e + 0 33 I _ TY 275 HD 
— EVE: APE T7 1 „ N ; | i pt Wo Ni 1 
. R - Edvaitd Coke a Pan bi that Ft e e e | 
Bagdad 8 thers hath iſſue two ſons, who are thereby natural 
born ſubjects; and one of them purchaſes land, and dies; yet 
neither of theſe brethren can be heir to the other. For the com- 
| vinculam; or common ſtock of their conſanguinity,” is the 
er; 3 as he had no inheritable blood in him, he could 
communicate none to his ſons; and, when the ſons can by no po- 
flbility be heirs to the father, the one of them ſhall —— 
to the other. And this opinion of his ſeems founded upon: ſolid 
principles of the antient law; not only from the rule before 
eited *, that ogftuy, gue doit inheriter al prre, doit inberiter al fits.; 
but alſo becauſe we have ſeen that the only feodal foundation, 
upon which newly purchaſed land can poſſibly deſcend to a bro- 
ther; is the ſuppoſition and fiction of law, that it deſcended from 
ſome one of his anceſtors: but in this caſe as the immediate an- 
_ ceſtor was an alien, from whom it could by no poſſibility deſcend, 
this ſhould deftroy the ſuppoſition, and impede the deſcent; 1 
the land ſhould be inherited ut feudum fridte novum; that is, by 
none but the lineal deſcendants of the purchaſing brother; and, 
on failure of them, ſhould eſcheat to the lord of the fee. But 
this opinion hath been ſince overruled ©: and it is now held for 
law, that the ſons of an alien, born here, may inherit to each 
other. And reaſonably enough upon the whole: for, as (in 
common purchaſes) the whole of the ſuppoſed deſcent from in- 
definite anceſtors is but fictitious, the law may as well ſuppoſe 
the ee anceſtor as cn the en ae F 
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and ade their ck by deſoomt from any efekiit — liges 
or ougt or mother, or oibanan gar. 

rom, ure or re whom they derive their pedigree! 
were Teurer, the king's allegiance. But inconveniences were 
afterwards apprehended, in caſe perſons ſhould thereby gain a 
| | capacity 10 inherit, who did not exiſt at the death of the 
perſon wa anden, en if Francis the elder brother of John Stiles 
be an alien, younger ſbe a natural - born ſubject, upon 
vat out ilfe his lands l deſcend to Oude the 


was Gated that, under the ſtatute of king Watliam, this — 
born ohild might. defeat the «ſtate. uf his uncle Oliver. Where- 
fore it as pune Syr the ſtatute 25 Geo. H. c. 39. thatnoright 
af iigheritnoe ſhall I acorue by uirtue af the former ſtatute to any 
rlons im karen, randeſoithoy are in being and capable to take 
as theivs at; the death of the perſon ilaſt ſeiſed: With an excep- 

_ tion owrvortto the caſe, where lands ſhall deſcend to the dai 
e \which daughter fall reſign ſuch inheritance co 
her after born brother, or divide it With her after-born ſiſters, 
N eee of deſocnts by the.comman way.” 


Ars 
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the perſon: ene ro ing you to be enderef no eue 
inhevitable. 


GA EAT beet be enki to diſtinguiſh Fee TR 
of lands to the king, and this ſpecies :of eſcheat to the lord: 
which, by reaſon of their ſimilitude in ſome circumſtances, and 
becauſe the cron is very frequently the immediate lord of the 
fee and therefore entitled to both, have been often confounded 
together. Forfeiture of lands, and of whatever elſe the offender 

poſſeſſed, was the doctrine of the old Saxon law, as a part of 


See Pag. 068 and 214. © LE: Aelfred. c. 4. LI. Caunt. c. 54. 
e H h 2 puniſhment 
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e for the offence ; and does not at all relate to the feo- 4 5 


being a prerogative veſt Ii eroded Was 
a n E by.th NE nn of the Ner- | 
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ior law, of Frſciture: - 
5H TIA E doct 10 ” ef eſcheat u opon ove) — is tl 15 
aha the blood of the tenant; by the commiſſion of any felony, 
{under which denomination all treaſons were formerly comprized®) 
is corrupted and ſtained, and the original donation of the feud is 
thereby determined, it being always granted to the vaſal on the 
implied condition of dum bene ſe gefſerit. Upon the thorough 

demonſtration of which guilt, by legal attainder, the feodal co- 
venant and mutual bond of fealty are held to be broken, the eſtate 
inſtantly falls back from the offender to the lord of the fee, and 
the inheritable quality of his blood is extinguiſhed: and blotted 

out for ever. In this fituation the law of feodal eſcheat was 
brought into England at the conqueſt; and in general ſuperadde 
to the antient law of forfeiture: + In conſequence of which cor- 
ruption and extinction of hereditary blood, the land of all felons 
would immediately reveſt in the lord, but that the ſu perior law 
of forfeiture intervenes, and intercepts it in it's paſſage ; in caſe 
of treaſon, for ever; in caſe of other felony, for only a year and 
a day, after which time it goes to the lord in a regular courſe of 
 eſcheat ®, as it would have done to the heir of the felon in caſe 
the feodal tenures had never been introduced. And that this is 
the true operation and genuine hiſtory of efcheats will moſt evi- 
dently appear from this incident to gavelkind lands, (which ſeem 
to be the old Saxon tenure) that they are in no caſe ſubject 
to eſcheat for Os though oy are Ka to forfeiture for 
treaſon | : 33 


* 2 lnſt. 64. Salk, 33. Finn 
* 3 luft. 15. Stat, 25 Edw. III. c. 2. F. 12. Somner. 53. Wright. Ten. 118. 
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heritance: tely . lod, the wife 2 the felon 
debe to loſe her Joi till the ſtatute! 1 Edw. VI. c. 12. 


enacted, that albeit any p erſon be attainted of miſpriſion of trea - 


murder, or felony, yet his wife ſhall enjoy her dower. But 
ſhe ern not this indulgence where the antient law of forfeiture 
operates, for it is expreſſly provided by the ſtatute & 6 Edw. VI. 
| c. b. mn 2 ui one attaint _ un jt anne R's not [he 


._ wel wh LIL a os £2 E "ERS: WU Ane "JL? 

. e e only ſpoken of abe Wann in the of- 
fender, at the time of his offence or attainder. And here the 
law of forfeiture ſtops; but the law of eſcheat purſues the mat- 
ter ſtill farther. For, the blood of the tenant being utterly cor- 
rupted and extinguiſhed, it follows, not only that all he now has 
ſhould eſcheat from him, but alſo that he ſhould be incapable of 
inheriting any thing for the future. This may farther illuſtrate 
the diſtinction between forfeiture and eſeheat. "if therefore. a fa- 
ther be ſeiſed in fee, and the ſon commits treaſon and is attainted, 
and then the father dies: here the land ſhall eſcheat to the lord; 


l 


becauſe the ſon, by the corruption of his blood, is incapable to 
be heir, and there can be no other heir during his life: but no- 


thing ſhall be forfeited to the king, for the ſon never had any in- 
tereſt in the lands to forfeit *. In this caſe the eſcheat operates, 


and not the forfeiture; but in the following inſtance the forfeit- 
ure works, and not the eſcheat. As where a new felony is crea- 


ted by act of parliament, and it is provided (as is frequently the 
caſe) that it ſhall not extend to corruption of blood: here the 
lands of the felon ſhall not eſcheat to the lord, but yet the pro- 
fits of them alt be forfeited to the l ſo 88 K. as the offender 

lives“ 21 
FT 4 ERE is yet a farther conſequence of the corruption and 
extinction of hereditary blood, which is this: that the perſon 
k Co. Litt. 13. „ 
e —_ ” attainted 
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though the for i in the — generation was: NT of Pi 
lony”. But, by the law of England, a man's blood is ſo uni- 
Vorſally corrupted by der, that his ſons can neither inherit 
s him dor to a ene ar e leaſt 
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55 ee parliament. — 
Puniſh ment uf an vfferidet ; . aboliſh m eee 
Which has uccrued or may accrue to indi iduals | 
of the icriminal's attainder. tHe may:reni „in o 

the intereſt of the crown lis a one concerned: tbutthe-cannot wipe . 
away the corruption of blood for therein ta third iperſon hath an 

Antereſt, the lord who elaims by eſoheat. Ifithereforeamanhath 

aiſon, and is attainted, antl afterwards pardonell by the king; 
this ſon can never inherit to his father, or ! father's anceſtors 3 
becauſe his paternal blood, being once thoroughly corrupted by 
His father's attainder, muſt continue ſo: but if che ſon had bren 
born after the pardon, he might inherit; becauſe by the pardon 
the father is made a'new man, and be. convey mew Cor apo 
blood hte er ber wü rente | 


II E REIN vet] is FOO a ; iffeertien between ae and 
perſons attainted. Of aliens, who could never by any poſſibility 
be heirs, the law takes no notice: and therefore eve have Ae 


m Van Leeuwen in 2 Feud, 31. N Bid 392. 
» Cc Litt. 391. * 
LEI, that 
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that an alien elder brother ſhall not impede the * to a na- 
tural : born ounger brother. But in attainders it is otherwiſe: 5 
i a man hath ine 4 ſon, and is attainted, and afterwards par 
and then hath iſſue a ſecond ſon, and dies; here 45 — 
ruption of blood is not removed from the deft, and therefore 
he cannot be heir; neither can the youngeſt be beit, for he hath 
an elde brother living, of whom the law. takes: natice, as he 
once had a poſhbility of being heir; and therefore the younger 
brother hall. not inherit, but the land ſhall ee e lord: 
though, had the elder died without iſſuę in the | lite. of the f + Su 
the younger fon born after the pardon might well have inherited, 
for he hath no corruption, of blogd”., 89 if a man hath iflue two 
ſons, and the elder in the lifetime of the father hath iſſue, and 
then is attainted and executed, and afterwards the father dies, 
the lands of the father ſhall not deſcend to the younger ſon; for 
the iſſue of the elder, which had once a poſſibility to inherit, 
ſhall impede the deſcent to the rangi 6h ſhall eſcheat 
to the lord 1... Sir Edward Coke in this cafe allows i, that if the 
| anceſtor be attainted, his ſons born before the attainder may be 
| heirs to each other; and diſtinguiſhes it from the caſe, ws the 
ſons of an alien, becauſe in this caſe the. blood was inheritable 
when imparted to them from the father: but he makes a doubt 
(upon the ſame principles, which are now overrculed*) whether 
| ſons, born after the attainder, can inherit to each other; For they 
never * any inheritaþle Hogg in them. 


9 5 on | the whole it appears, "that a 8 3 is —. — 
allowed to retain his former eſtate, nor to inherit any future one, 
nor to tranſmit, any inheritance to his iſſue, either immediatelß 

from himſelf, or mediately through himſelf from any remoter 
anceſtor; for his inheritable blood, which is neceſſary either to 
bold, to take, or to tranſmit any feodal property, is blotted out, 
corrupted, and exting uiſhed for ever: the conſequence of which 


is, that eſtates, 5 impeded in their deſcent, reſult back and 
eſcheat to the lord. 


7 Co. Litt. 8. . Co. Litt. 8. „„ 
Dyer. 48. 1 Hal. P. C. 357. THIS 
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5 Tuts corruption oy blood, thus ariſing from feodal principles, 
but perhaps extended farther than even thoſe principles will war- 
rant, has been long looked upon as a peculiar hardſhip: b * 
 Eauſe, the oppręſſtve parts of the feodal tenures being now in 
general abohſhed, it ſeems unreaſonable to reſerve one of their 
moſt inequitable conſequences ; ; namely, that t the children i ſhould 
not only be reduced to preſent poverty, (which, however ſevere, 
is ſufficiently juſtified upon reaſons of publie poliey) but alſo be 
laid under future difficulties of inheritance, on account of the 
gullt of their anceſtors. And therefore in moſt (if not all) of 
the new felonies, created by parliament fince the reign'of Henry 
the cighth, it is declared that they ſhall not extend to any cor- | 
5 ruption of blood: and by the ſtatute 7 Ann. c. 21. (the opera- 
tion of which is poſtponed by the ſtatute 17 Geo. II. c. 39.) 
it is enacted; that, after the death of the late pretender, and his 
fons, no attainder for treaſon ſhall extend to the diſinheriting 
any heir, nor the prejudice of any perſon, other than the offender 
himſelf: which proviſions | have indeed carried the remedy far- 
ther, than was required by the hardſhip above complained of; 
which is only the future obſtruction of deſcents, where the 
pedigree happens to be deduced e be blood off an at- 
tainted cat, „„ | IT I: 20, 0 Hey 


bl ny: 
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Brrokz I n this head, of ae 1 muſt mention 
one ſingular inſtance in which lands held i in tee-fimple are not 
liable to eſcheat to the lord, even when their owner is no more, 
and hath left no heirs to inherit them. And this i is the caſe of a 
corporation: for if that comes by any accident to be diſſolved, 

the donor or his heirs ſhall have the land again in reverſion, and 
not the lord by eſcheat: which is perhaps the only inſtance where 

a reverſion can be expectant on a grant in fee-ſimple abſolute. 

But the law, we are told*, doth tacitly annex a condition to 
every ſuch gift or grant, that if the corporation be diſſolved, the 
donor or unter ſhall re- enter; for the cauſe of the * or grant 


* Co. Litt. 13. 4411 1 
| Tal et . 


the law of eſcheat; the heirs of the donor being only ſubſtituted 


inſtead: of the chief lord of the fee: which was formerly very 
frequently the caſe in ſubinfeudations, or alienations of lands by a 


107 to be holden as of himſelf; till that practice was reſtrained 
y the ſtatute of quia emptoret, 18 Edw. I. ft. 1. to which this 
ver bs he a ſtill in * degree remains an exception. 


. is one more ace of taking by deſcent, which, 
not being productive of any eſcheat, is not properly reducible to 
this head, and yet muſt not be paſſed over in filence. It i is enacted 
by the ſtatute 11 & 12 Will. III. c. 4. that every papiſt who ſhall 


not abjure the errors of his religion by taking the oaths to the 
government, and making the declaration againſt tranſubſtantia- 


tion, within ſix months after he has attained the age of eighteen 
years, ſhall be incapable of inheriting, or taking; by deſcent as 


well as purchaſe,” any real eſtates whatſoever ; and his next of 


kin, being Aa proteſtant, ſhall hold them to his own uſe till ſuch 
time as he complies with the terms impoſed by the act. This in- 
capacity is merely perſonal; it affects himſelf only, and does not 


deſtroy the inheritable quality of his blood, ſo as to impede the 


deſcent to others of his kindred. In like manner as, even in the 
times of popery, one who entered into religion and became a 
monk profeſſed was incapable of inheriting lands, both in our 
own“ and the feodal law; eo quod defiit effe miles feculi gui factus 
et miles Chriſti ; nec beneficium pertinet ad eum qui non debet gerere 
 offictum *, But yet he was accounted only civiliter mortuus; he did 


not impede the deſcent to en but the next heir was entitled 
to his or his anceſtor 8 eſtate. | 


Tursr ae the ſeveral deficiencies of hereditary blood, recog- | 


nized by the law of England; which, ſo often as they happen, 
occaſion lands to eſcheat to the original proprietary or lord. 
_ Go, Lim. 338, | * Feud, 21. 
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faileth, This 3 is indeed founded upon the ſelf. ſame principle as 
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vhich before belonged to nobody. This, as we have kings 4 . 


is the true ground and foundation of all property, or of deln 


thoſe things in ſeveralty, which by the law of nature, unqualified 
by that of ſociety, were common to all mankind. But, when 
once it was agreed that every thing capable of ownerſhip ſhould 
have an owner, natural reaſon ſuggeſted, that he who could firſt 


declare his intention of appropriating any thing to his own uſe, 


and, in conſequence of ſuch intention, actually took it into poſ- 
ſeſſlon, ſhould thereby gain the abſolute property of it; accord- 
ing to that rule of the law of nations, recognized. by the laws of 
Rome *, NON rallius , ad ratione Wen e ae, 


Tu Is ri of oocthnney, fo * as it concerns cell property, 
(for of perſonal chattels I am not in this place to ſpeak) hath 


been adi by the laws of England within a very narrow com- 


paſs; and was extended only to a ſingle inſtance: namely, where 
a man was tenant pur auter vie, or had an eſtate granted to him- 
{elf only (without mentioning his heirs) for the life of another 
man, and died during the life of ceſtuy que vie, or him by whoſe 


life it was holden: in this caſe he, that could firſt enter on the 


land, might lawfully retain the poſſeſſion ſo long as wy * die 
lived, by right of e 


2 See pag. 3 & 8. © £0. Git. . 
* ©. 4t. 1-3 | 
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e in the law of nature to aſcertain the property of the land, 
when left without a legal owner. For it did not revert to the 
grantor; who had parted with all his intereſt, ſo long as cetuy 
que vie lived: it did not eſcheat to the lord of the fee; for all 
eſcheats muſt be of the abſolute entire fee, and not of any par- 
ticular eſtate carved out of it; much leſs of ſo minute a remnant 
as this: it did not belong to the grantee; for he was dead: it 
did not deſcend to his heirs; for there were no words of inherit- 
ance in the grant: nor could it veſt in his executors ; for no 
_ executors could ſucceed to a freehold. Belonging therefore to 
nobody, like the haereditas jacens of the Romans, the law left 
it open to be ſeiſed and appropriated by the firſt perſon that could 
enter upon it, during the life of cgſtuy gue vie, under the name 
of an occupant.-- But there was no right of occupancy allowed, 
Where the king had the reverſion of the lands; for the reverſioner 
hath an equal right with any other man to enter en the vacant 
poſſeſſion, and where the king's title and a ſubject's concur, the 
king's ſhall be always preferred: againſt the king therefore hoot 
could be no prior occupant, becauſe nullum tempus occurrit regi ©. 
And, even in the caſe of a ſubject, had the eſtate pur auter vis 
been granted to a man and his heirs during the life of ceſfuy que 
vie, there the heir might, and ſtill may, enter and hold poſſeſ- 
ſion, and is called in law a ſpecial occupant ; as having a ſpecial 
excluſive right, by the terms of the original grant, to enter upon 
and occupy this haereditas jacens, during the reſidue of the eſtate 
granted : W e ſome W thought him ſo called with no very 
great propriety ©; and that ſuch eſtate is rather a deſcendible 
freehold. But the title of common occupancy is now reduced 
almoſt to nothing by two ſtatutes; the one, 29 Car. II. c. 3. 
which enacts, that where there is no ſpecial occupant, in whom 
the eſtate may veſt, the tenant pur auter vie may deviſe it by 
will, or it ſhall go to the executors and be aſſets in their hands 
for . of debts: the other that of 14 Geo. II. c. 20. ha 
— »Vaugh. 201. | 
"x I'i 2 enacts, 


_:: De Ris n T's oK II 
enacts, that it ſhall veſt not only in the executors, but, in caſe 
the tenant dies inteſtate, in the adminiſtrators alſo; Tag go in a 
courſe * nen, like PE a ben 3 git 2 n th HIT 
WEE: | 1 1 aun 1 
r theſe two ft! tutes * title ue common e is Pee, 
Etind and aboliſhed : though that of ſpecial occupancy, by the 
heir at law, continues to this day; ſuch heir being held to ſuc- 
ceed to the anceſtor's eſtate, not by deſcent, for then he muſt 
take an eſtate of inheritance, but as an occupant, ſ pecially mares 
out and appointed by the original grant. The doctrine of com- 
mon occupancy may however be uſefully remembered on the fol- 
_ lowing account, among others: that, as by. the common law no 
occupancy could be of incorporeal hereditaments, as of rents, 
tithes, advowſons, commons, or the like,, (becauſe, with reſpe& 
to them, there could be no actual entry made, or corporal ſeiſin 
had; and therefore by the death of the grantee pur auter vie a 
grant of ſuch hereditaments was entirely determined ?) ſo now, 
I apprehend, notwithſtanding theſe ſtatutes, ſuck! grant would be 
determined likewiſe ; and the hereditaments would not be devi- 
ſable, nor veſt in the executors, nor go in a courſe of diribrienh, 
For the ſtatutes muſt not be conſtrued ſo as to create. any 
eſtate, or to keep that alive which by the common law was Sings 
mined, and thereby to defer the grantor's reverſion ; but ney 
to diſpoſe of an intereſt in being, to which by law there was 
owner, and which therefore was left open to the firſt occupant, 
When there is a reſidue left, the ſtatutes give it to the executors 
and adminiſtrators, inſtead of the firſt occupant 3 but they will 
not create a reſidue, on purpoſe to give it to either. They only 
meant to provide an appointed inſtead of a caſual, a certain in- 
ſtead of an uncertain, owner, of lands which before were' no- 
body's; and thereby to ſupply this cgſus omiſſus, and render the 
diſpoſition of law in all reſpects entirely uniform: this being the 
only inſtance wherein a title to a real eſtate could ever be ac- 
quired oy Mages as 


co. Litt. 41. . 2: bbs 7 
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e caſe deviſed, wherein there is not ſome owner of the 
land appointed by the law. In the caſe of a ſole corporation, as 
e ee a Sand, when he dies or reſigns, though there is no 
actual owner of the land till a ſucceſſor be appointed, yet there 
is a legal, potential ownerſhip, ſubſiſting in contemplation of law; 
and when the ſucceſſor is appointed, his appointment ſhall have 
a retroſpect and relation backwards, ſo as to entitle him to all - 
the profits from the inſtant that the vacancy commenced. And, 
in all other inſtances, when the tenant dies inteſtate, and no other 
owner of the lands is to be found in the common courſe of de- 
ſcents, there the law veſts an ownerſhip i in the king, or in the 
ſubordinate ors of the fee, $i i by ee: 


+ I. 1 ** * 5 * - »S 


80 ale in * . 1 the Jaws of other nations give a i = 
right by occupancy, as in lands newly created; by the riſing of 
an iſland in a river, or by the alluvion or dereliction of the ſea; 
in theſe inſtances the law of England aſſigns them an immediate 
owner. For Bracton tells usb, that if an iſland ariſe in the middle 
of a river, it belongs in common to thoſe who have lands on 
each ſide thereof; but if it be nearer to one bank than the other, 
it belongs only to him who is proprietor of the neareſt ſhore : 
which is agreeable to, and probably copied from, the civil law i. 
Vet this ſeems-only to be reaſonable, where the ſoil of the river 
is equally, divided between the owners of the oppoſite ſhores : for 
if the whole ſoil is the freehold of any one man, as it muſt be j 
whenever a ſeveral fiſhery is claimed*, there it ſeems juſt (and ſo 
is the uſual practice)- that the eyotts or little iſlands, ariſing in any 
part of the river, ſhall be the property of him who owneth the piſ- 
cary and the ſoil. However, in caſe a new iſland riſe in the fea, 
though the civil law gives it to the firſt occupant, yet ours gives it 
to the king“. And as to lands en from the ſea, either by alu- 


J. 3. c. 2. DOE | | „„ 18. 985 


n m Bract. J. 2. c. 2. Callis of ſewers. 22. 
X Salk. 637. a 
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it ſhall go to We owner of the land adjoining". For de minimis 
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vion, by the waſhing up of ſand and earth, ſo as in time to make 
terra firma; or by derelidion, as when the ſea ſhrinks back below 
the uſual watermark ; in theſe caſes the law is held to be, that if 
this gain be by little and little, by ſmall and ee ae degrees, 


non curat lex and, beſides, theſe owners ike often loſers by 
the breaking i in of the ſea, or at charges to keep it out, this 
poſſible gain is therefore a reciprocal conſideration for ſuch poſ- 
ſible charge or loſs. But, if the alluvion or dereliction be ſud- 
den and conſiderable, in this caſe it belongs to the king; for, as 
the king is lord of the ſea, and ſo owner of the foil white it is 
covered with water, it is but reaſonable he ſhould have the foil, 
when the water has left it dry. So that the quantity of 1 
gained, and the time during which it is gaining, are wha 
it either the king's, or the ſubject's property. In the ſame man- 
ner if a river, running between two lordſhips, by degrees gains 
upon the one, and thereby leaves the other dry ; the owner who 
loſes his ground thus impereeptibly has no remedy: but if the 
courſe of the river be changed by a ſudden and violent flood, or 
other haſty means, and thereby a man loſes his ground, he ſhall 
have what the river has left in any other place, as a recompenſe 
for this fudden loſs . And this law of alluvions and derelictions; 
with regard to rivers, is nearly the ſame in the imperial law a; 
from whence indeed thoſe our determinations ſeem to have been 
drawn and adopted: but we ourſelves, as iſlanders, have applied 
them to marine increaſes ; and have given our ſovereign the pre- 
rogative he enjoys, as well upon the particular reaſons before- 
mentioned, as upon this other general ground of prerogative, 
which was formerly remarked*, that whatever hath no W 
owner is veſted by law 1 in che . of 


n 2 Roll. Fo 170, Dyer. vs 4-4 Typ. 2. 1. 20, 21, 22, 23, 24. 
»Callis. 24. 28. | % 66 Vol. L.. pas, 98. 
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TITLE By PRESCRIPTION. 


Tul nb weched of oquiring ren property %s perchaſe is 
{ A that by preſtription; as when a man can ſhew no other 
title to what he claims, than that he, and thoſe under whom he 
claims, have immemorially uſed to enjoy it. Concerning cuſtoms, 
or immemorial uſages, in general, with the ſeveral requiſites and 
rules to be obſerved, in order to prove their exiſtence and vali- 
dity, we enquired at large in the -preceding part of theſe com- 
mentaries *. At preſent therefore I ſhall only, firſt, diſtinguiſh 
between cufom, ſtrictly taken, and preſcription ; and then ſhew, 
what fort of things may be preſcribed for. | 


. D, firſt, the ditinQion between cuſtom and. bugs is 
this; that cuſtom is properly a local uſage, and not annexed to 
any perſon; ſuch as, a cuſtom in the manor of Dale that lands 
ſhall deſcend to the youngeſt ſon: preſcription is merely a perſonal 
uſage; as, that Sempronius, and his anceſtors, or thoſe whoſe eſtate 
» hath, have uſed time ont of mind to have ſuch an advantage 

or privilege*. As for example: if there be a uſage in the pariſh of 
Dale, that all the inhabitants of that pariſh may dance on a cer- 
tain cloſe, at all times, for their recreation ; (which i is held © to 
be a lawful uſage) this is ſtrictly a cuſtom, for it is applied to 
the place in general, and not to any particular perſons : but if the 

2 See Vol. I. pag. 75, &c. © 1 Lev. 176. 
> Co. Litt. 11, | 
tenant, 


tenant, who is ſeiſed of che manor of Dale in fee, alleges that 
he and his anceſtors, or all thoſe whoſe eſtate he hath in the ſaid 
manor, have uſed time out of mind to have common of paſture 
in ſuch a cloſe, this is properly called a preſcription ; for this is 
a uſage annexed. to the perſon of the owner of this eſtate. Al | 
| preſcription muſt be either in a man and his anceſtors, or in a 
man and thoſe whoſe. eſtate he bath * 3 which laſt, is called pre- 
ſcribing in a que gate. And formerly a man might, by the com- 
mon law, have preſcribed for a right which bad been ear by 
his anceſtors or predeceſſors at any diſtance of time, though his 
or their enjoyment of it had been ſuſpended? for an indefinite 
ſeries of years. But by the ſtatute of limitations, 32 Hen. VIII. 
c. 2. it is enacted, that no perſon ſhall make any preſcription'by 

the ſeiſin or poſſeſſion of his anceſtor or predeceſſor, unleſs ſuch 

ſeiſin or poſſeſſion Hoth- been era threeſcore Fee at before 
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ION ON DLY, as to tha . ſpecies of things: which may, : 
| * may not, be preſcribed for: we may in the firſt place, obſerve, 
that nothing but incorporeal hereditaments can be claimed by 
preſcription; as a right of way, a common, &c; but that no 
preſcription can give a title to lands, and other corporeal ſub- 
ſtances, of which more certain evidence may be had . For no 
man can be ſaid to preſcribe, that he and his anceſtors have 
immemorially uſed to hold the caſtle of Arundel: for this is 
clearly another ſort of title; a title by corporal ſeifin and in- 
heritance, which is more permanent, and therefore more capable 
of proof, than that of preſcription. But, as to a right of way, a 
common, or the like, a man may be allowed to preſcribe ; for of 
theſe there is no corporal ſeiſin, the enjoyment will be frequently 
by intervals, and therefore the right to enjoy them can depend 
on nothing elſe but immemorial uſage. 2. A preſcription muſt 
4 4 Rep. 5: 2. : uſucapio; (FF. 41. 3. 3.) ſo called, becauſe 


i  * WR1(FOYEN | 5 man, that gains a title by POTIONS 
f This title, of preſcription, was well may be ſaid v/x rem capere. . 


| known in the Roman law by the name of z Dr & St. dial. 1. c. 8. Finch. 132. 
always 
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ys be 100 in him that is tenant of the fee. A tenant for life, 


for yeits, at will, or a copyholder, cannot preſcribe, by reaſon 


beyond time of memory, it is abſurd that they ſhould pretend to 


of his lord's eſtate, and the tenant for life under cover of the te- 
nant in fee-fimple. As, if tenant for life of a manor would pre- 
ſcribe for a right of common as appurtenant to the fame, he muſt 
preſeribe under coyer of the tenant in fee · ſimple; and muſt plead, 
that John Stiles and his anceftors had immemorially uſed to have 
this right of common, appurtenant to the ſaid manor, and that 
John Stiles demiſed the faid manor, with it's appurtenances, to 
him the faid tenant for life. 3. K preſcription cattttot be for a 


preſcription preſuppoſes a grant to have exiſted. Thus a lord of 
a manor cannot preſcribe to raiſe a tax or toll upon ſtran gers; for, 

as ſuch claim could never have Ms good by any grant, it thall 
not be good by prefeription *. . 4. A fourth rule is, that what is 
to arife by matter of record 4. be preſcribed for, but muſt 
be claimed by grant, entered on record; ſach as, for inſtance, 
the royal franchiſes of deodands, felons goods, and the like. 


found by the inquiſition of a jury, and ſo made a matter of re- 
cord, the forfeiture itſelf carmot be claimed by any inferior title. 
But the franchiſes of treaſure-trove, waits, eſtrays, and the like, 
may be claimed by preſcription; for they ariſe from private con- 
tingencies, and not from any matter of record k. 5. Among 
things incorporeal, which may be claimed by preſcription, a diſ- 


that is, whether a man ſhall preſcribe in a que eſtate, or in himſelf 
and his anceſtors. For, if a man preſcribes in a gue ate, (that 
is, in himſelf and thoſe whoſe eſtate he holds) nothing is claim- 


d 4 Rep. 31, 32, 5 * Co. Litt. 114. 
1 Ventr. 387, | 


of the imbecillity of their eſtates n. For, as preſcription is uſage | 


preſcribe, whoſe eſtates commenced within the remembrance of 
man. And therefore the copyholder muſt preſcribe under cover 


thing which cannot be raiſed by grant. For the law allows pre- 
ſcription only in ſupply of the loſs of a grant, and therefore every 


Theſe, not being forfeited till the matter on which they ariſe is 


tinction muſt be made with regard to the manner of preſcribing ; "© 
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” an. the Rionns 1 
able by this preſcription, but ſuch. things as are incident, ene 
dant, or appurtenant to lands; for it would be abſurd to claim 
any thing as the conſequence, or appendix, of an eſtate, with 
which the thing claimed has no connexion: but, if he preſcribes 
in himſelf and his anceſtors, he may preſcribe. for any thing what 
ſoever that lies in grant; not oy: things that are appurtenant, 
but alſo ſuch as may be in groſs!. Therefore a man may preſcribe, 
that he, and thoſe whoſe eſtate he hath i in the manor of Dale, haye 
uſed to hold the advowſon of Dale, as appendant to that manor-; 
but, if the advowſon be a diſtinct inheritance, and not appendant, 
then he can only preſcribe in his anceſtors. | So alſo a man may 
preſcribe 1 in a gue eftate for a common appurtenant to a manor; 
but, if he would preſcribe for a common in groſs, he muſt pre- 
ſcribe in himſelf and his anceſtors. 6. Laſtly, we may obſerve, 
that eſtates gained by preſcription are not, of courſe, deſcendible 
to the heirs general, like other purchaſed eſtates, but are an ex- 
ception to the rule. For, properly ſpeaking, the preſcription is 
rather to be conſidered as an evidence of a former acquiſition, 
than as an acquiſition de novo: and therefore, if a man pre- 
ſeribes for a right of way in himſelf and his anceſtors, it will 

deſcend only to the blood of that line of anceſtors in whom he ſo 
preſcribes; the preſeription in this caſe being indeed a ſpecies of 
deſcent. But, if he preſcribes for it in a que Mate, it will follow 
the nature of that eſtate in which the preſcription i is laid, and be 
inheritable in the ſame manner, whether that were acquired by 


deſcent or purchaſe : for every. acectiory followeth me nature hd 
it's principal. 5 


| „Lit. f. 183. F 08 1.104. 
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\ORFEITURE is a puniſhment annexed by law to ſome 
illegal act, or negligence, in the owner of lands, tenements, 

or hereditaments ; whereby he loſes all his intereſt therein, and 
they go to the party injured, as a recompenſe for the wrong which 


either he Jar wth or the * A with e hath _ 
tained. 


* 
* P 
* 


La NDS, tehements, ad hereditaments, may his forfeited in 
various degrees and by various means: 1. By crimes and miſ- 
demeſnors. 2. By alienation contrary to law. 3. By non- pre- 
ſentation to a benefice, when the forfeiture is denominated a lapſe. 
4. By fimony. 5. By non-performance of conditions. 6. By 
waſte. 17 ”— besen of een cuſtorns. 8. "9 bankruptcy. 


I: Tx E Foundation al juſtice of Forfeitures” for crimes and 
miſdemeſnors, and the ſeveral degrees of thoſe forfeitures, propor- 
tioned to the ſeveral offences, have been hinted at in the prece- 
ding volume; but will be more properly conſidered, and more 
at large, in the fourth book of theſe commentaries. ' At preſent 
I ſhall only obſerye in general, that the offences which induce a 
forfeiture of lands and tenements to the crown are principally 
the following * 1. Treaſon. 2. Felony. 3. Miſpriſion of 

8 Vol. I. pag. 299. 
k 2 _ treaſon. 


em 4. W 5. let's 4 weapon on a' N or 
ſtriking any one in the preſence of the king's principal courts of 
Juſtice. 6. Popiſh recuſancy, or non-obſervance of certain laws 
enacted in reſtraint of papiſts. But at what time they ſeverally 
commence, how far they extend, and how long they endure, 
will with greater PTY baſelines as 1 ann our future 
| ra 00P 1 0 

i «7 
u. W. . tenements may be forkeited by LILY.” or 
conveying them to another, contrary to law. This is either alie- 
nation in mortmain, alienation to an alien, or alienation by parti- 
cular tenants; in the two former of which caſes the forfeiture 


ariſes from the incapacity of the alience to erate in thaw vg 
n the daran * the nen to Cm 7 Fer Ro oath '* en 


Re EX, 
2 WM ws © 


Jie ALV AT en in mor na, in «eG manu, is an e 
non of lands or tenements to any tion, ſole or aggregate. 
eccleſiaſtical or temporal. But theſe purchaſes having been chiefly 
made by religious houſes, in conſequence whereof: the lands be- 
came perpetually inherent in one dead hand, this hath occafioned 
the general appellation of mortmain to be applied to ſuch alic- 
nations“, and the religious houſes, „bare. to be principally 
conſidered in forming the ſtatutes of mortmain: in deducing the 
hiſtory of which ſtatutes, it will be matter of curioſity to obſerve 
| the great addrefs and ſubtile contrivance of the ecclefiaſtics in elu- 
ding from time to time the laws in being, and the zeal with 
which ſucceſſive parliaments have purſued them through all their 
fineſſes; how new remedies were ſtill the parents of new eva- 
ſions 3 till the legiſlature at laſt, though with difficulty, bath . 
cn a deciſive victory. 


By the common law any man might « dipee of his lands to 

| any other private man at his own e eſpecially when the 
feodal reftraints of alienation were worn away. Yet in conſe- 
guence of theſe it was always, and is till, neceſlary *, for corpo- 


* dee Vol. I. pag. 479. * FE. N. B. 121. : 
rations 


them to purchaſe lands: for as the king is the ultimate lord of 


| Every . he ought Not, unleſs by his own conſent, to loſe his | 


eſcheats and other teodal profits, by the veſting of 
or die. And ſuch li- 


Privilege. 
lands eee that can never be attai 


general licence from the king, as lord paramount of the king- 
dom, it was alſo requiſite, whenever there was a meſne or inter- 
mediate lord between the king and the alienor, to obtain bis li- 


cence alſo (upon the ſame feodal principles) for the alienation of 


| the ſpecific land. And if no ſuch licence was obtained, the king 


or other lord might reſpectively enter on the lands ſo aliened in 
mortmain, as a forfeiture. The neceſſity of this licence from the 


crown was acknowleged by the conſtitutions of Clarendon e, in. 
reſpect of adyowſons, which the monks always greatly coveted, 
as being the groundwork of ſubſequent appropriations . Yet 


ſuch were the pr wile and. ingenuity of the cletgy, that (not- 
with 


within leſs than two centuries after the conqueſt. And (when 


a licence could not be obtained) their contrivance ſeems to have 


been this: that, as the forfeiture for ſuch alienations accrued in 


meant to alienate firſt conveyed his lands to the religious houſe, 
and inſtantly took them back again, to hold as tenant to the mo- 
naſtery; which kind of inſtantaneous ſeiſin was probably held 
not to occaſion. any forfeiture : and then, by pretext of ſome 


other forfeiture, ſurrender, or eſcheat, the ſociety entered into 


thoſe lands in right of ſuch their newly acquired ſigniory, as im- 
mediate lords of the fee. But, when theſe dotations began to grow 
Numerous, it was obſerved that the feodal ſervices, ordained for the 
defence of the kingdom, were every day viſibly withdrawn; that 


the circulation of landed property from man to man began to 


gelden. Jan. Angl. 1. 2: f. 455 ipftus. c. 2. A. D. 1164. 
e Fcclefiae de feudo domini regis nom poſſunt . See. Vol. I. pag. 384. 


in perpetuum dari, abſque A enſu et conſenſions | Gs ſta 4 nate * 
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e to have a 3 of mortmain 5 the erown, to enable 


cences of mortmain ſeem to have been neceſſary among the Saxons, 
above ſixty years before the Norman conqueſt*. But, beſides this 


this fundamental principle) we find that the lar- 
geſt and moſt conſiderable dotations of religious houſes happened 


the firſt place to the immediate lord of the fee, the tenant who 
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o e eee 
ſtagnate; and that the lords were curtailed of the fruits e 


ſigniories, their eſcheats, wardſhips, reliefs, and the Uke: 2 
therefore, in order to prevent this, it was ordained by the ſeconi bl 


of king Henry III's great charters®, and afterwards by that prin 
in our common ſtatute- books, that all ſuch attemp . ue de 
void, and "hs land forfeited! to the Tor * the fee". 5 N . 


: Fe * 


30 ur, » a8 ; this prohibition ssd Gal e _ 
biſhops and other ſole corporations were not included therein; 
and the aggregate eccleſiaſtical bodies (who, ſir Edward Coke 
obſerves}, in this were to be commended, that they ever had of 
their counſel. the beſt learned men that they could get) found 
many means to creep out of this ſtatute, by buying in lands that 
were bona fide holden of themſelves as lords of the fee, and there< 
by evading the forfeiture; or by taking long leaſes for years, 
which firſt introduced thoſe - extenſive terms; for a thouſand of 
more years, which are now ſo frequent in conveyances. This 
produced the ſtatute de religiofis, 7 Edw. I; which provided, that 
no. perſon, religious or other whatſoever, ſhould buy, or ſell, or 
receive, under pretence of a gift, or term of years, or any other 
title whatſoever, nor ſhould by any art or ingenuity appropriate 
to himſelf, any lands or tenements in mortmain; upon pain 
that the immediate lord of the fee, or, on his default for one 
year, the lords paramount, and, in default of all of em, — 
king, might enter thereon as a forfeiture,” 5 S008. 

Tars ſeemed to be a ſuliciens eie againſt all alienations in 
mortmain : but, as theſe ſtatutes extended: only to gifts and con- 
veyances between the parties, the religious houſes now began to ſet 
up a fictitious title to the land, which it was intended they ſhould 


have, and to bring an action to recover it n the tenant; 


Þ! 


_£ A. D. 1217. cap. 43. edit. Oxon. 1. quis autem 4 cactero terram ſuam, do- 
d Non licet alicui de caetero dare terram ſuam mui reli giaſae fic dederit, et ſuper hoc conwin- 


alicui domui religioſae, ita quod illam reſumat catur, donum ſuum penitus caſſetur, et terra 
tenendum de eadem domo; nec liceat alicui do- illa domino Juo illius feodi incurratur. Mag. 
mui religioſae terram alicujus fic accipere, quod Cart. ꝙ Hen. III. c. 36. 
tradat illam ei a que ipſam recepit tenendam : i 2 Inft, 75. 


who, 


' 


h 85. of TIN S. 271 
who, by fraud and colluſion, made no defence, and thereby judg- 
ment was given for the religious houſe, which then recovered the 


land by ſentence of law upon a ſuppoſed prior title. And thus 


they had the honour of inventing thoſe fictitious adjudications of. 


ks 13 which are ſince become the great aſſurance of the king- 


dom, under the name of common recoveries; But upon this the 
ſtatute of Weſtminſter the ſecond, 13 Edw. I. c. 32. enacted, 


that in ſuch caſes a jury ſhall try the true right of the demand- 


ants or Plaintiffs to the land, and if-the religions Sloſs or 2 | 


it mall be forfeited to the Get wed of the Foy or cate to the * 
next lord, and finally to the king, upon the immediate or other 
lord's default. And the like proviſion was made by the ſucceed- 
ing chapter * in caſe. the tenants ſet up; croſſes upon their lands 
(the badges of knights templars and hoſpitallers) in order to pro- 
tect them from the feodal demands of their lords, by virtue of 
the privileges of thoſe religious and military orders. And ſo care- 


ful was this provident prince to prevent any future evaſions, that 


when the ſtatute of quia emprores, 18 Edw. I. aboliſhed all ſub- 
infeudations, and gave liberty for all men to alienate their lands 


to be holden of the next immediate lord}, a proviſo was inſerted n 
that this ſhould not extend to authorize any kind of alienation in 
mortmain. And when afterwards the method of obtaining the 
king's licence by writ of ad quod damnum was marked out, by 


the ſtatute 27 Edw. I. ſt. 2. it was farther provided by ſtatute | 
34 Edw. I. ſt. 3. that no ſuch licence ſhould be effectual, With 


out the conſent of the meſne or intermediate lords. 


Yer ſtill it —_ 8 to ſet hhatids to ecclefiaſtical 
ingenuity. :, for when they were driven out of all their former 


holds, they deviſed a new. method of conveyance, by which the 


lands were granted, not to themſelves directly, but to nominal 


feoffees 10 the uſe of the religious houſes ; thus diſtinguiſhing be- 
tween. the Peſeſon and the wſe, and receiving the actual n 


K cap. 33. 4 : : — . 
2 Inſt. 501. 1 
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while the ii] the land remained the 1minal feoffee : whe 
was held by the courts of "__ you Unde? the dire@tion of 8 
for. — 64 kent and emobutemts of Bot ahi And it ry to theſe b 
” nition that our practiſers are indebted for the introduction of 
truſts, the foundation of modern conveyancing. But, 
unfortunately for the inventors themſelves, they did not long en- 
jay the advantage of their new device, for the ſtatute 15 Ric. II. 
c. g. enacts, that the lands which had been ſo purchaſed to uſes 
| ſhould be amortifed by licence from the crown, or elſe be (old to 
private perſons; and that, for the future; uſes ſhall be fubject to 
the ſtatutes of mortmain, and forfeitable Iike the lands them - 
| ſelves. And whereas the ſtatutes had been eluded by purchafing 
merge tracts of land, adjoining to churches, and conſecrating them 


by the name of church- yards, ſuch ſubtile imagination is alſo de- 


| * be within — the ſtatutes of mortmain. And 
eivil or lay corporations, as well as ede after, art ul declared 
to be within the miſchief, and of courſe within the remedy pro- 


vided by thoſe ſalutary laws. And, laſtly, as during the times of 


popery lands were frequently given to ſuperſtitious aſes, though 
not to any corporate bodies; or were made liable in the hands 
of heirs and deviſees to the charge of obits, chaunteries, and the 
like, which were equally pernicious in a well- governed ſtate as 
actual alienations in mortmain; therefore, at the dawn of the 
reformation, the ſtatute 23 Hen. VIII. c. 10. declares, that all fu- 
ture grants of lands for any of the purpoſes aforefaid, if granted 
for any longer term than une gars hall be void. | 


Bur, FU all this time, it was in the power of de d crown, 
by granting a licence of mortmain, to remit the forfeiture, ſo far 
as related to-it's own rights; and to enable any ſpiritual or other 
corporation to purchaſe and hold any lands or tenements in per- 
petuity : which prerogative is declared and confirmed by the ſta- 
tute 18 Edw. III. ft. 3. c. 3. But, as doubts were conceived at 
the 1 time of the revolution how far ſuch licence was ral”, ſince 


n 2 Hawk. P. C. 391. 


the 
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duced to a very finall:compats ; it was therefore 
er dee Hl c. 4 that the crown for — it's 


own diſerætion may grant licences Wr mur im m 
| 4 nm the tene ats may be holden. N OI 
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thabgh-tho policyiof ths nekt po; th or affected e 

fecurity to the poſſeſſors of abbey lands, — in — regain 

ſo much of . them as either the zeal or timidity of their owners 
might induce them to part with, the ſtatutes of mortmain were 
ſuſpended bor twenty en by the ſtatute 1 & 2 P. & Mf. C. 8. 

and, during that time, any lands or tenements were allowed to 
be granted to any spiritual corporation without any licence what- 


rv of poor livings, it was enacted by the 


to the vicarages; and that all benefices under 1001. per annum 


in either caſe: and the like proviſion hath been as 
made, in favour of the governors of queen Anne's bounty *. It 
hach alſo been held”, that the ſtatute 23 Hen. VIII. before men- 
tioned: did not extend to any thing but fuperſtatious uſes; and that 
therefore a man may give lands for the maintenance of a ſchool, 


hended' from tree experience, that perſons on their deathbed: 
might make large and improvident diſpoſitions: even for theſe 
good Purpoſes, and defeat the political ends of the ſtatutes of 
mortmain; it is therefore enacted by the ſtatute 9 Geo. II. c. 36. 
that no lands or tenements, or money to be laid out thereon, 
2 Stat. IW.&M, ft. 2. c. 2. C Stat. 2 & 3 Ann. e. 11. 


Pp Co. Litt. 99. 2. 5 +44 = r 1 Rep. 24. RT "ey "+ ' 
TY . | #8 ſhall 


| OE" And, N. Wr e for a much better purpoſe, the 
17 Car: II. c. g. that appropriators may annex the great tithes 


may be auginented by the purchaſe of lands, without licence of | 


am hofpital, or any other charrtable utes. But as it was - i 


7 . 
% 
p 


. NEED r=. "Op 2566 
= * N 6 32 a 1 


Es 


64⅛köl„ . 11 er I ets 


1 
LR 


Te 


— 


n 
S . 


a . o os LT. — 
* 8 : b 3 n n 
A 5 8 2 n = n 2 WT Fug — = A 
* Fre e . N r 235 rr 1 IE” 
% TI . <p Sm x n r Log n 
— * ID 2 - 8 S Os n 

las is TS = 8 2 = LO — 2 
* — * — * " "rep = E 
* „ 


0 pg os — 
1 - e HY SIRE TR 1 - : Kea 
ES NE makgs TE ROI oi Pogneagc torn LIST 
3 — * * 4 ———_— 7 * << * 1 
bo by 1 e ASI 
* — 8 2 Tr 
> 4 ; 2 8 
"a? If; SS 


De INES 
bo 


+ D 
Y 
* 


——— 


— 


8 — 8 


8 1 
- Wa 
1 3 


ee 
i IIe donor 


a e wes pn 

power of revocation: and that gifts ſhall be void. 
The two Aae their coldigely; e e upon the 
foundation of the colleges of 2 mn _ nr ul 


| t wind; not e ac- 
city to hold t them - which Springs him to be 
paſſed n deſcents of land*, but likewiſe on account of his 
er ue, in attempting, by an act of his own, to a0 . Wy 
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Uo "Mag an alienations & particu ticular tenants; mn this are 
greater than the law entitles them to make, and deveſt the re- 
mainder or reverſionꝰ, are alſo forfeitures to him whoſe right is 
attacked thereby. As, if tenant for his own. life alienes by feoff- 
ment or fine for the life of another, or in tail, or in fee; theſe 
being eſtates, which either muſt or may laſt longer than his own, 

the creating them is not only beyond his power, and inconſiſtent 
with the nature of his intereſt, but is alſo a forfeiture of his.own 
particular eſtate to him in remainder or reverſion”. For which there 
ſeem to be two reaſons. Firſt, becauſe ſuch alenedicn aum 
20 a renuntiation of the feodal connexion and dependence; it im- 
plies a refuſal to perform the Gwe: renders and ſervices to the lord 
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th defeat and deveſt the remainder or reverſion ex- 
erefore that is put in Jeopardy, by ſuch act of — 


ant. it is 3 d —_—_— eee _ ne / 


larger ef eſtate * his own, has by — own 20 . and — 
an erer bee. rigi eee enen and on fuck determil« 


to . 


—— to tenants bor l li 


fe, holds te with — 


nants of the mere frechold, or of chattel intereſts; but if tenant 


in tail alienes in fee; this is no immediate forfeiture to the re- 
| eee e but a mere wh eee (as it is called”) of the 


of law* —— — ader or hath only a very re- 
mote and barely poſſible intereſt therein, until the iſſue in tail is 


extinct. But, in caſe of much —— particular tenants, all 


legal eſtates by them before created, as if tenant for twenty years 


grants a leaſe for fifteen, and all charges by him lawfully made on 


the lands, ſhall be good and available in law). For the law will 


not hurt an innocent leſſee for tlie fault of his leſſor; nor permit 


the leſſor, after he has granted a good and lawful eſtate, by his 


own act to ene he and n "a nt which os mint LOG | 


created. pled 77 4 5 
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a nine NT, ka i u nature and it's conſequences; tc to 
an illegal alienation by the particular tenant, is the civil crime of 


diſclaimer; as where a tenant; who holds of any lord, neglects 


to render him the due ſervices; and, upon an action brought ta 


recover them, diſclaims to hold of his lord. Which diſclaimer 


of tenure in any court of record is a forfeiture of the lands to the 
lord *,” upon reaſons moſt een feodal. And ſo a if 
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5 III. Lars E is a «ſpies of forfeiture, whereby the right of 


g by neglect of: the e eee or it being for 
the imereöf religion, and the good of the . that abs: 
church ſhould be provided with an officiating miniſter, the law 
has therefurd given this right of lapſe, in order to quicken the 
tron; who: t otherwiſe; by e- pry to temain 
vacant, avoid paying his eccleſiaſtical dues, and fruſtrate thie pious 
intentions of his anceſtors. This right of lapſe was firſt e ſtabi hed 
about the time (though not by the authority) of the council of 
Lateran*, which was in the reign of our Henry the ſecond, hen 
the biſhops! firſt began to exerciſe univerſally the right of ſtitu- 
non to churches . And therefdre; where there is no right of in- 
ſtitution, there is no right of lapſe: ſo that no donative can 
lapſe to the ordinary *,” unleſs it hath been augmented by the 
queen's bounty. But no right of 8 can acorue, when wa 
W en rr eh is in the crown *, e 


I 


Tux term, in which the title to o preleno by laphe accrues From 
the one to the other ſucceſſively, is ſix calendar months; (fol- 
lowing in this caſe the computation of the church, and not the 
aan one e of che nen d this excluſive of the _ * 

5 2 Dei al | * 4 Pr 2 2 ; 1115 F 

090 hide oben is 3 ths t 6:2 1 Erd- 11 co. 
id. 253. 133 og h IE 0 
2 Roll. Abr. 336. pf. ee e 5 Stat. 1 Geo. I. fl. 2. c. 14 Ae 


© BraQton. J. 4. wr, 2. c. bd rn * Stat. 17 Edw. II. c. 8. 2 Inſt. 273. 
See pag. 23. . 5 1. 62. en W 8p. 


bas ſatis 


Tui Gs. 2 
PR een But, if the biſhop be 1 patron and ordinary, 
ä barg a doudlc/time Mowee * to collate in!; for 
he forfeiture acerues by law; whenever the negligence has conti- 
— nonths in the ſame perſon. And alſo, if the biſhop doth 
not collate his own clerk immediately to the living, and the pa- 
tron: preſents, chough af er the fix months are lapſed, yet his pre- 

ion is good, and the biſhop is bound to inſtitute the patron's 
clerk . For as the law. only gives the biſhop this title by lapſe, 


to puniſh the patron's negligence, there is no reaſon that, if the 


biſhop himſelf be guilty of equal or greater negligence, the pa- 


tron ſhould be deprived of his turn. If the biſt 
ſentation to lapſe to the metro 
advantage if he preſents before the arch - biſhop has filled up the 
benefice; and that for the ſame reaſon. Vet the ordinary cannot, 
after lapſe to the metropolitan, collate his own clerk to the pre- 
_ judiceof the arch-biſhop®.” For he had no 
intereſt in the advowſon, as the patron hath, but merely a tem- 
porary one; which having neglected to make uſe of during the 
time, he cannot afterwards retrieve it. But if the preſentation 
lapſes to the king, prerogative here intervenes and makes a diffe- 
rence; and the patron ſhall never recover his right, till the King 
ed his turn by preſentation : for nullum tempus occurrit 
regio. And therefore it may ſeem, as if the church might con- 
tinue void for ever, unleſs the King ſhall be pleaſed to preſent; 
anda patron thereby be abſolutely defeated of his advowſon. But 
do prevent this inconvenience, the law has lodged a power in the 
patron's hands, of as it were compelling the king to preſent. For 
if, during the delay of the crown, the patron himſelf preſents, 


and his Clerk is inſtituted, the king indeed by preſenting another 


may turn out the patron's clerk ; but if he does not, and the pa- 
tron's clerk dies-incumbent, er is canonically deprived, the king 
hath: n in aha unde Was Foley 2 to. the'n next Ab eee preſenta- 
tion 2. 75 | | | of £65 "4K 
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Gibſ. Cod. 769. 4,444; Dr & St. d. 2. c. 36. Ero. Car. 355+ 
®2Inft 29% ö . ar. 28. Cro. Eliz. green 


LN 


olitan;the patron alſo has the fame 


permanent right and ; 


hd 1 wa - 
** — 2 2 4 4. © © 
ee e BS FORE 


1 „ „ 
3 


a 
7 


: ps 
k E 
4 EP 
A .: q my 
o 2 
ON 
- 2 
* 
4 
EY 
4 * 
4 " 
Wa 7, 
3 
n 
7 SY 


- SS - 
+3. 
*;: 
IK 
| : * if 
** 1 
: RN 
oo * ht 
XY 
3 Fa 5 
i R 
1 2. XS 1 
4 1 N 
1 
; R. f 
1 4 he 
Es 
; £2 LK 
1 B33 
1 
1 
5 E 
14 2 N. 
i 
. 


* 
4 
. 
e 
WS. 
5 . 
4 8 
3 
1 Red 
1 N 
15 
v8 - 8 I bt 
4 S 
o 0M 
. 3 q 
1 
. 
E 
* 
5 * 
9 1 2 a 
2 
e 
„ 
e 
* Sn + 
N 
P 
7 Th Tx 32M 
n 
1 | 5 WR 
L an 
"Y e 
0 Wl 25 
4 I 
C 


* PO 
te ops re 
2 * — . r ˙ Se Wo 
7 2 r a IF 5 4 4 
A 8 3 3 
- N 8 „ : 


. 
E 


N W ä 
4 * * ? 
BY — — 
be 
F; 
* 
| 2 
; [ 4 
* 
« — DEP: N 
T yy 2 * + -< 
re % wa, 5 3 ' IA 7 
c : 4 3. , . I * l *T - 
: * 4 4 
N | k "6 ö r Gl | - 
_—_ . - 
* ol 


73 notoriety to the patron and ordinary: but in caſe of a3 vaganc: 1 


1 title to preſent by lapſe; for no man ſhall take advantage of his 


- conteſted, and an action be brought againſt the biſhop to try the 


* bibi (#1254 15 . 7 ine W G {3 5 n 111 ++ be I * rabies at 


Ix caſe the ie 0 wee pa th. or en en 
plurality of benefices, there the patron. is bound to take n 
le y at his on peril; for theſe are n er 


by reſignation, or canonical 1 deprivation, or if a clerk pr 
be refuſed for in afficiency, theſe being matters of Which the bi- 
ſhop alone is pr ſumed to be cognizant, here the law requirgs, 
him to give notice thereof to the patron, otherwiſe: he can take 
no advantage by way of lapſe 1. . Neither ſhall any lap ſe chereb 5 
accrue to the metropolitan or to the king; for it is univerſally 
true, that neither the arch- biſhop OT the 1 1 g ſhall ever: preſent. * 
by lapſe, but where the immediate ordinary. nie have collated; 
by la ble, within the ſix months, and hath exceeded his time: 
for =_ firſt ſtep or beginning faileth, et guod non babet hen, 
non habet fnem If the biſhop refuſe or neglect to examine and | 
admit the patron's clerk, without good reaſon. aſſigned or notice 
given, he is ſtiled a diſturber by the law, and ſhall not have any 


own wrong. Alſo if the right of preſentation. be litigious or 
Wes. no luke ſhall incur. till the dus 


ſtior 6 wien ts ent ba 
Tv. B Y an che right of 3 to a living g is Far 

feited, and veſted pro Sac vice in the crown. Simony is the cor-. 
rupt. preſentation of any one to an eccleſiaſtical benefice for mo- 

ney, gift, or reward. It is ſo called from the reſemblance it is 
ſaid to bear to the fin of Simon Magus, though the pi rchaſing 
of holy orders ſeems to approach nearer to his offence. It was by: 
the canon law a very grievous crime: and is ſo much the more 
odious, becauſe, as fir Edward Coke obſerves „ it is ever accom 
panied with perjury; for the preſentee i is ſworn to have commit»: 
ted no ſimony. However i it was not an offence puniſhable i in a Cry; 


4 4 Rep. 75. 2Inſt, 632, ot! | 1 Co. Litt. 344. | r 
Co. Litt. 344, 33. z Inſt. 156. r 
2 2 Roll. Abr. 369. | = , or 4 inal 


Ch. 1 $f N if br n 1N G 8. 2 #19 
minal way at the common law v; it being thought ſufficient to 


leave the clerk to eceleſiaſtical cenſures. But as theſe did not af- 


feet the ſimoniacal patron, nor were efficacious enough to repel 


the notorious practice of the thing, divers acts of parliament 
Bade been made to reſtrain it by means of civil forfeitures; which 


the modern Prevailing uſage, with regard to ſpiritual prefermentz, 
calls aloud to be put in execution. I ſhall briefly conſider them 


in this place, becauſe they diveſt the corrupt patron of the N 5 


” ” 


| > . ne = veſt'a new Ae in the crown. 1 
By the Ratute 0 6. 75 it is for adi of amony ich 
4 chat if any patron for any corrupt conſideration, by gift ox 
promiſe, directly or indirectly, ſhall preſent or collate any perſon 
to an eccleſiaſtical benefice or dignity; ſuch preſentation ſhall be 
void, and the preſentee be rendered incapable of ever en) oying 
the ſame eden and the crown ſhall preſent to it for that turn 
only. Alſo by the ſtatute 12 Ann. ſtat. 2. c. 12. if any perſon 
for money or profit ſhall procure, in his own name or the name 
of any other, the next preſentation to any living ecclebaſtical, 
and ſhall be preſented thereupon, this is declared to be a ſimo- 
niacal DNS; and the party is ſubjected to all the eccleſiaſtical 


penalties of ſimony, is diſabled from holding the benefice, wad 


the Preſentation eden to che crown. ) 1 10 
VUron theſe ſtatutes many duet I ariſen, with re 21 
to what is, and what is not fimony. And, among others, theſe 
points ſeem to be clearly ſettled: 1. That to purchaſe a preſen- 
tation, the living being actually vacant, is open and notorious - 
fimony?; this being expreſſly in the face of the ſtatute. 2. That 
for a clerk to bargain for the next preſentation, the ineumbent 
being fick and about to die, was fimony, even before the ſtatute 


of queen Anne: and now, by that ſtatute, to purchaſe, either 


in his own name or another s, the next Fe and be 
„„ ene 1 ML LCN v Cro. Eliz. 788, Moor, 914. 
* For other penalties ;nfliged by this Hob. 165. 
Katute, ſee book IV, ch. 4. 2 | 
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| thereupon pron 1 at _ future time — the mae. is di * 


chaſe ſich A estas, in Leder to Nee 01 — is not 
non : for the ſon i is not concerned in the bargain, and the fa | 
4 8 b nature bound to make à proviſion for him*. I. That 
fi a — contract be made with the patron, che elerk not 
being privy therets, the preſentation for that turn ſhall indeed 
deyolve to the crown, as 2 puniſhment of the guilty: patron ;' but 
the clerk, who is innocent, does not meur any dllb ex or for- 
fciture® . 5. That bonds given to pay money to charitable uſes, 
on receiving a preſentation to a living; are not ſinion deal, pro- 
vided the patron or his relations be not benefited thereby“; for 
this is no corupe conſideration, moving to the patron; 6. That 
bonds of refignation, in caſe of non- reſidence or taking any other 
living, are not ſimoni dal; there being no corrupt . — | 
herein, but ſuch only as is for the good of the public. So alſo 
bonds to reſign, when the patron's ſon comes to ebe ige, 
are legal; upon the reaſon before given, that the father ts bound 
to provide for apes fon*. 7. Laſtly, general bonds to reſign at the 
patron's requeſt are held to be legal“: for they may poffibiy be 
given for one of the legal conſiderations before-mentioned 3 and 
where there is a pefffbility that a tranfaction may be fair, the 
law will not ſuppoſe it iniquitous without proof. But, if the 
party can prove the contract to have been a corrupt one, ſuch 
proof will be admitted, in order to ſhew the bond ſimoniacal, 
and therefore void. Neither will the patron be ſuffered to make 
an ill uſe of ſuch a general bond of reſignation; as by extorting 
a compoſition for Adee procuring an annuity for His relation, 
or by demanding a reſignation wantonly or without good cauſe, 
ſuch as is approved by the law); as, for the benefit of his 'own 
ſon, or on account of DN e b g of livings, or- groß 


immorality i in the in CHURN eue TO 
Ero. Eliz. 686. Mor. 916. 5 „ere. e. 18. 2% 4 
* 31nſt. 154. Cro, Jac. 363. 8 ro. Car. 180. Stra. 327. 
© Noy. 14 . > 1Vern, 411. 1Equ. Caf. abr. 86, 87. 
Stra. 534. — Stra. 534. 1 
© Cro, Car. 180, | ds 1 


v. Taz 


x *, 


1 Tiw1 $22.0 | __ 
: e CCF 7 Netzt! Id 

. Tux next kind f forfeitures are hoſe by er or ep! 5 
performance of a condition annexed. to the eſtate, either expreſſiy 


by deed at it's original creation, or impliedly by law from a prin- 


7 — af. en e 8 1 which, we conſidered Aa TR 
x £3 . | 


VI. 1 THEREFORE: now. raced to ary Fi ſpecies *. fortel- | 
þ ture; viz. by waſte, . Waſte, veſtum, is a ſpoil or deſtruction in 
houſes, ent. trees. or er ces vs . to the 


2 


imple orf feel? k. 533 
Was: TE/is. 1 5 es Feng which i is a crime af ———— 
as. by pulling down a houſe ; or it is permiſſive, which is a mat- 
ter of omiſſion only, as by ſuffering it to fall for want of neceſ- 
ſary reparations. Whatever does a laſting damage to the freehold 
or inheritance is waſte '. Therefore removing wainſcot, floors, or 
other things once fixed to the freehold of a houſe, is waſte v. If 
a houſe be deſtroyed by tempeſt, lightening, or the like, which 
is the act of providence, it is no waſte: but otherwiſe, if the 
houſe be burnt by the careleſſneſs or negligence of the leſſee; 
though now by the ſtatute 6 Ann. c. 31. no action will lie againſt 
a tenant for an accident of this kind. Waſte may alſo be com- 
mitted in ponds, dove-houſes, warrens, and the like; ; by ſo re- 
ducing the number of the creatures therein, that there will not 
be ſufficient for the reverſioner when he comes to the inherit- 
ance*, Timber alſo is part of the inheritance . Such are oak, 
aſh, and elm in all places: and 1 in ſome particular countries, by 
local cuſtom, .where other trees are generally uſed for building, 
they are thereupon conſidered as timber; and to cut down ſuch 
trees, or top them, or do any other act whereby the timber may 
decay, 18 waſte P, . underwood the tenant INAY=C cut Gown at 
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| any gaben lle time that he pleaſes q 5: and mo „ute ſufficient 
| cſtavers of common 9 1e And cart- böte; 


Fee oy pain into een or to turn wi b 


Which is conve 


and e tonverſs: A the ſame rule is obſerved, for the ſame ea - 
ſon, with regard * converting one ſpecies of edifice into ano 
even though it is improved in it's value", To open the land t to 


- ting waſte. And by the feodal law, feuds be 


hes Rit 6H 7. 


I; 1 


land into meadow or paſture ; are all of them waſte *. For, as 
fir Edward: Coke obſerves", it not only changes the courſe of 
aſbanc ry, but the evidence of the eſtate; when ſuch a cloſe, 
nveye und deſeribed us paſte, is found tobe arable, 


ſearch for mines of metal, 


„c, is waſte; for that is a de- 


triment to the inheritance v: but; if the pits or mines were open 
before, it i 1s no waſte for the tenant bo is ntinue e 


ging chem for 
| profit of 


n uſe ; for it is Tow become the mere 


the land. Theſe three are the general heads of waſte, viz. in 


houſes, in timber, and in land. Though, as Was before ſaid, 
whatever tende to the deſtruction, or depreciating the va valtie, ol 
Oy: the levy WAR R 


58 7 — 1 4 - 0 21 %A, 3 
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IG us age "TY 0 8 are able to be puniſhed fer 


| ally ſratcds 
neral for all vafals or 


for life only, we find that the rule A : 


feudatories; vgſallus feudam diffpaverit, aut infignt derrimento 


e deterius feeerit, 5 rivabitur?.” But in our antient common law 
the rule was by no means ſo large: for not only he that was fei- 
ſed of an eſtate of inheritance might do as he pleaſed with it, 
but alſo waſte was not puniſhable in any tenant, fave only in three 
e 3 guardian. 5 in Nen e in K and tenant by 


2 2 Roll. Abr. 817. i; 2 SH DOR N. 2 5 zog. 5 n RA 


e Lene. 5 1 A 71 
HFob. 29 „„ * Mob. 20x. 
t 1 Inſt, 53, 1 1 F Wright. 44. 


e euxteſy ; A not in tenant for life e And tlie rea- 
Ka! of the diverſity was, that the eſtate of the three former was 
created by the act of the law itſelf, which therefore gave a re- 
medy againſt them: but tenant for life, or for years, came in 
by the demiſe and leaſe of the owner of the ſee, and therefore 
he might have provided againſt the committing of waſte by his 
leſſee ; and if he did not, it was his own default. But, in favour 
of the awners of the inheritance, the ſtatutes of en 
Gloceſter provided, that the writ of waſte ſhall not only lie 
againſt tenants by the: law of England, (or. curteſy) and thoſe in 
dower, but againſt any farmer N 610 that holds in any manner for 
lite or years. 80 that, for above five hundred years paſt, all tenants 


impeached for waſte, both voluntary and permiſſive; unleſs their 
leaſes be made, as ſometimes they are, without impeachment of 
waſte, ab/qurimpetitione vaſti; that is, with a provifion or 88 


that x no man * ee or ſue tam, - e committod.. 


Tn. E dons ee leer was, Keen common 766 mid | 


the ſtatute of Marlbridge, only ſingle damages*; except inthecaſe 


of a guardian, who alſo forfeited his wardſhip* by the proviſions 
of the great charter: but the ſtatute of Gloceſter directs, that the 
other four ſpecies of tenants ſhall loſe and forfeit the place wherein 
the waſte is committed, and alſo treble damages, to him that 
hath the inheritance. The expreſſion of the ſtatute is, he ſhall 
« forfeit the thing which he hath waſted; and it hath been de- 


termined, that under theſe words the place is alſo included . 

And if waſte be done ſparſim, or here and there, all over a wood, 

the whole:wood ſhall be recovered; or if in ſeveral rooms of a 

| houſe, the whole houſe ſhall be forfeited® ; becauſe it is imprac- 

ticable for the reverſioner to enjoy only the identical places Ages, 
Z It was however a doubt whether waſte * 6 Edw, Ne. 3. 


was puniſhable at the common law in te- 4 2 Inſt. 146. 
nant by the curteſy. Regiſt. 72. Bro, Abr. bid. 300. 


tit. waſte. 88, 2 Ink. 301. fg Hen. III. c. 4. 
* 2 Inſt. 299. X E 2 Inſt, 303. 
> 52 Hen. III. c. 23. > Co. Litt. 54+ 


M m 2 when 


"Ws wy T U 1 10 6 8 | 5 283 be 


e, or for any leſs eſtate, have been puniſhable- or liable to be 


| end interſperſed with chisdher, But if waſte be done only 
in one end of a wood (or perhaps in one room of a houſe) if 
that can be conveniently ſeparated from-the reſt, that part only 


is the locus vaſlatur, or an hep and. that Ten Ty * e \ 
% Cars to. the: revetſionet . ane 


2 i * 2 
rt 4 3 * 5 * 8 *. I 53 N Had 


45 19/116 A 1410 ahnen Roben dd 1415 ien n 
VII. A s EVENT A ſpecies of forfeiture. is that of cy bolt 
> tte by breach of the cuſtoms of the manor.” Copyhold eſtates 
are not only liable to the ſame forfeitures as thoſe which are held 
=_ ſocage, for treaſon, felony, alienation, and waſte ; whereupon 
the lord may ſeiſe them without any preſentment by the homage*; 
but alſo to peculiar forfeitures, annexed to this ſpecies of tenute, 
which are incurred by the breach of either the general cuſtoms 
of all copyholds, or the peculiar local cuſtoms of certain parti- 
cular manors. And we may ebſerve that, as theſe tenements were 
originally holden by the loweſt and moſt abject vaſals, the marks 
of feodal dominion continue much the ſtrongeſt upon this mode 
of property. Moſt of the offences, which occaſioned a reſump- 
tion of the ſief by the feodal law, and were denominated felo- 
niae, per guas vgſallus amitreret feudum,, ſtill continue to be 
cauſes of forfeiture in many of our modern copyholds. As, by 
ſubtraction of ſuit and ſervice a; þ dominum: deſervire noluerit * : 
by diſclaiming to hold of the rd; or ſwearing himſelf not his 
copyholder * ; / dominum ejuravit, i. e. negavit ſe a domino feu- 
dum habere* : by neglect to be admitted tenant within a year and 
a day; per annum et diem. Cefſaverit i in petenda inveſtitura * : by 
.contumacy in not appearing in court after three proclamations*; 
# a domino ter citatus non comparuerit © : or by refuſing, when 
ſworn of the homage, to preſent the truth according to his oath®; 
ht pares veritatem an, et arcant fe neſeire, cum e Sele 


4 
4 
e 


12 lInſt. 304. Do e 372. 
* 2 Ventr. 38. Cro. Elz. 4996. | alen 
<2 * J. 2. f. 26. in calc. 5 18 Rep. 99. Co. een $ 7. 
m 2; Leon, 108, Dyer. 211. |  T Feud. I. 2. f. 22. 
„„ 5. tb. 7. 21. : a Co. Copyh. 5. 57. 
Co. Copyh. F. 57. Thea T Fead.l. 2. f. 58. 


Feud. l. 21 t. 34. & f. 26. 5. 33 rr 
theſe, 


theſe, and a variety * other caſes, which it is impoſſible hers to 

enumerate, the. forfeiture does not accrue. to the lord till after 
the offences are preſented by the homage, or jury of the lord's 
court baron *;; per laudamentum parium ſuorum !; or, as it is more 
fully expreſſed in another place *, nemo miles adimatur de poſſeſſione 
ſui bengficii, „ ni. conuitta WS gquae fit laudanda * ads 
n fuorum. ET | 


ments may become forfeited, is that of bankruptcy, or the act of 
becoming a bankrupt : which unfortunate perſon may, from the 
ſeveral deſeriptions given of him in our ſtatute law, be thus de- 
fined; a trader, who ſecretes himſelf, or does, certain other acts, 
tap | to defraud, his creditors. | 


1 
a 5 tap : 
2 


n 


8 fhall 1 ack. a — a or US 7:6, are ſufficient to 0 
. nominate him a bankrupt, with the ſeveral connected conſequen- 
ces reſulting from that unhappy ſituation, will be better conſidered 


explain it's nature, as it moſt immediately relates to perſonal goods 
property of lands and tenements are transferred, upon. the ſup- 


bankrupt, and that a commiſſion of n 13 awarded and iſ- 
* inst him. 1 


By the ſtatute 13 Eliz. c. 7. the e e for that 1 
vhen a man is declared a bankrupt, ſhall have full power to diſ- 
poſe of all his lands and tenements, which he had in his own 
right at the time when he became a bankrupt, or which ſhall de- 


ſcend or came to him at any time afterwards, before his debts are 


Peng by him jointly with his wife or children to his own 


Co. Copyh. 5. 2 | „ 21. e. arbitranda, 2 efinienda. Du Freſnes 
Y Feud. I. 1. f. 21. „ IV. 79. 


| » N id. 3 22. 
uſe, 


eee hs 


Vin, Tur 1 and laſt method, whereby lands 7 8 : 


in a ſubſequent chapter; when. we ſhall endeavour more fully to 
and chattels. I ſhall only here obſerve the manner in which the 


poſition that the owner of them is clearly and indiſputably a 


ſatisfied or agreed for; and all lands and tenements which were 
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aſed with any other perſon upon ſecret traſt fer beep own 
ales and to cauſe them to be appraiſed to their full value, and to 
fell che fame by deed'indented and inrolled, or divide them pro- 
portionably among the creditors, This ſtatute expreſſly included 


not only free, but copyhold, lands: but did not extend to eſtates- 


tail, farther than for the bankrupt's life; nor to equities of re- 
demption on a mortgaged eſtate, wherein the bankrupt has no 


legal intereſt, but only an equitable reverſion. Whereupon the 
ſtatute 21 Jac. I. c. 19. enacts, that the commiſſioners ſhall be 
. impowered to fell or convey, by deed indented and inrolled, any | 


lands or tenements of the bankrupt, wherein he ſhall be ſeiſed of 


an eſtate-tail in poſſeſſion, remainder, or reverſion, unleſs the 


remainder or reverſion thereof fthall be in the crown; and that 
ſuch ſale ſhall be good againſt all ſuch iſſues in tail, remainder- 
men, and ee whom the bankrupt himſelf might have 
barred by a common recovery, or other means: and that all equi- 


ties of redemption upon mortgaged eſtates, ſhall be at the diſpo- 


ſal of the commiſſioners ; for they ſhall have power to redeem 


the ſame, as the bankrupt himſelf might have done, and after 


redemption to ſell them. And alſo, by this and a former actꝰ, all 
fraudulent conveyances to defeat the intent of theſe ſtatutes are 
declared void; but that no purchaſer bona fide, for a good or 


valuable confideratian, ſhall be affected by the bankrupt laws, 


unleſs the commiſſion be ſued forth within five e alter the 
act of ae committed. 7 


Br virtue of theſe ſtatutes a bankrupt may loſe all his real 
eſtates ; which may at once be transferred by his commiſſioners 
to their alſignees, without his r ao or conſent. 5 
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H uE sc uſual adn end l of acquiring a title 
I to real eſtates is that of alienation, | or pur- 
chaſe in it's limited ſenſe : under which may be ape any 
method wherein eſtates are voluntarily reſigned by one man, and 
accepted by another; whether that be effected by ſale, gift, mar- 
riage ſettlement, deviſe, or other ne of e vy the 
| mutus conſent of the prog f: 


a 


3 means of taking e, * e is not of wed 
antiquity in the law of England with that of taking them by 
deſcent. For we may remember that, by the feodal law *, a pure 
and genuine feud could not be transferred from one foullntbry - 
to another without the conſent of the lord; leſt thereby a feeble 

ſuſpicious tenant mighthave been ſubſtituted and impoſed upon. 
him, to perform the feodal ſervices, inſtead of one on whoſe abi- 
| lities and fidelity he could depend. Neither could the feudatory 
then ſubject the land to his debts; for, if he might, the feodal 
reſtraint of alienation would have been eaſily fruſtrated and eva- 
ded . And, as he could not aliene it in his lifetime, ſo neither 
could he by will defeat the ſucceſſion, by deviſing his feud to an- 
other family; nor even alter the courſe of it, by impoſing parti- 
cular limitations, or preſcribing an unuſual path of deſcent. Nor, 
in ſhort, could he aliene the eſtate, even with the conſent of the 
lord, unleſs he had alſo obtained the conſent of his own next ap- 
parent, or preſumptive, heir. And therefore it was very uſual in 
antient feoffments to expreſs, that the alienation was made by con- 


5 $66 pag. 57: ee Co. Litt. 94. Wright. 168. 


ſent 


\ 
g / 


By 5 1 Te Ry er T\s. | Book * "hh 

ſent of the ban of the feoffer ; or ſometimes for thy heir apparent 

himſelf to join with the feoffor in the grant“. And, on the other 

hand, as the feodal obligation was looked upon to be reciprocal, the 

Iord could not aliene or transfer his ſigniory without the conſent of 

his vaſal: for it was eſteemed unreaſonable to ſubject a feudatory 

to a new ſuperior, with whom he might have a deadly enmity, 

without his own approbation or even to transfer his fealty, with- 

out his being thoroughly apprized of it, that he might know with 

certainty to whom his renders and ſervices were due, and be able 

to diſtinguiſh a lawful diſtreſs for rent from a hoſtile ſeiſing of his 

cattle by the lord of a neighbouring clan? This conſent of the 

vaſal was expreſſed: by what was called atforning *, or profeſling 

to become the tenant of the new lord; which doctrine of attorn- 

ment was afterwards extended to all leſſees for life or years. For 

if one bought an eſtate with any leaſe for life or years ſta ding out 5 

thereon, and the leſſee or tenant refuſed to attorn to the purchaſor, 

and to become his tenant, the grant or contract was in moſt caſes 

void, or at leaſt incomplete 3 which Was alſo. an nen en 
_—_ alienations. 


„ Br by 4 this feodal FRO is worn wok; z; ah expe- 
rience hath ſhewn, that property beſt anſwers the purpoſes of 
civil life, - eſpecially in commercial countries, when it's transfer 

and circulation are totally free and unreſtrained. | The road was 
cleared in the firſt place by a law of king Henry the firſt, which 
allowed a man to ſell and diſpoſe of lands which he himſelf had 
purchaſed ; for over theſe he was thought to have a more exten- 

five power, than over what had — tranſmitted to him in a 

courſe of deſcent from his anceſtors” A doctrine, which i is coun- 


by Males, Formal. 458. ne. 31 6. 31 9. 427. item domino 3 * 3 og idgue 22 
» © Gilb. Ten. 7 "A eaufteris, D Argentre Antig. NN Brit. . 
The ſame doctrine and the be deno- apud Dufreſne. i. 819, 820. ” 
mination prevailed in Bretagne.———po/e 72 1. Ae . ee | | 
Jones in juriſdictionalibus non aliter apprebendi, d Emptiones. vel acquiſitiones 2 4 cui 
poſſe, quam per attournances et avirances, ut magis velit.” Terram autem quam ei parentes 
Iogui folent ; cum waſallus, ejurato prioris do- dederunt, non mittat extra COgRationens _ 
mini obſequia et fide, novo ſe ſacramento novo LL. Hen, J. c. 70. 
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raneed by the feodal conſtitutions themſelves!: but he was not 
allowed to 5 the whole of his own acquirements, ſo as totally to 
diſinherit his children, any more than he was at liberty to aliene 
his paternal eftate*. Afterwards a man ſeems: to have been at li- 
berty to part with all his own acquiſitions, if he had previouſly 
purchaſed to him and his a/igns by name; but, if his u were 
not ſpecified in the purchaſe deed, he was not empowered to 
aliene“: and alfo he might part with one fourth of the inherit- 
ance of his anceſtors without the conſent of his heir. By the 
great charter of Henry 111”; no ſubinfeudation was permitted of 
part of the land, unleſs ſufficient was left to anſwer the ſervices 
due to the ſuperior lord, which ſufficiency was probably inter- 
preted to be one half or moiety of the land. But theſe reftric- 
tions were in general removed by the ſtatute of quia amptormu , 
whereby all perſons, except the king's tenants in captte, were left 
at liberty to aliene all or any part of their lands at their own diſ- 
cretion . And even theſe tenants in capite were by the ſtatute 
1 Edw. III. c. 12. permitted to aliene, on paying a fine to the 
king. By the temporary ſtatutes 7 Hen. VII. e. 3. and 
3 Hen. VIII. c. 4. all perſons attending the king in his wars were 
— — cheir lands wirthaut. Banne and were realjored 
2 were, in all caſes of 3 Sirch by 
With che dehts of the owner, this was introduced fo early as fta- 
tute Weſtm. 2. which® ſubjected a noiety of the tenant's lands 
to executions; fur debts recovered by law; as the 2obale of them 
was hikewiſe ſubjected tobe pawned in a ſtatute merchant by the 
ſtatute de mercuturibru, made the ſame year, and in a ſtatute ſtaple 
by ftatute 9 Fo a in other fimilar DN 0014 6 


J Feud. l. 2. f. 39. „ if K ibid, 

i. Si gueſtum tantum habuerit is, qui partem m 9 Hen. III. c. 32. 
terrae ſuae Yonare woluerit, tunc quidem kot e· i 1 Dalrymple of feuds. 95. 
licet; Jed non tatum queſtum, quia non poteſſ flinu o 18 Edw. I. c.1. 


ſuum haeredem exhaeredare. Glanvil. J. 7. c. 1. P Sec pag. 72. 
* Mirr. c. 1. F. 3. This is alſo borrowed 4 2Inft. 67. 
from the feodal law, Feud. J. 2. f. 48. * 13 Ed. I. e. 18. 


Voi. II. TS 


be r T 1 
by ſtatute 2 3 Hen. VIII. c. b. And, now, the whole of them is 
not only ſubject to be pawned for the debts of the owner, but 

likewiſe to be abſolutely i for the benefit of trade and com- 

merce by the ſeveral ſtatutes of bankruptcy. The reſtraint of 4. 
_ wvifing lands by will, except in ſome places by particular cuſtom, 
laſted longer; that not being totally removed, till the aholition 

of the military tenures. The doctrine of attornmentt continued 
ſtill later than any. of the reſt, and became extremely trouble- 
ſome, though many methods were invented to evade them; till, 
at laſt, they were made no _ —— 12 ſtatutes "ey & 54 Ann. 
el 16. and 1 11 Wande . ©: __ 


1 N examining tier nature 1 e let us firſt ariquirs; 
briefly,” 2049 may aliene and to whom; and then, more largely, 
0 a man _ ger or the ſeveral modes: of en 12 
* Wo may 5 4 to ak or, in bidde tract; who 
h * capable of conveying and who of purchaſing: And herein we 
muſt confider rather the incapacity, than capacity, of the. ſeveral 

parties: for all perſons in poſſeſſion are, prima facie, capable both 

of conveying and purchaſing, unleſs the law has laid them under 

any particular diſabilities. But, if a man has only in him the right 

of either poſſeſſion or property, he cannot convey it to any other, 

leſt pretended titles might be granted to great men, whereby juſ- 
tice:might be trodden anion and the weak oppreſſed . . Vet re- 
verſions and veſted remainders may be granted; becauſe the poſ- 
ſeſſion of the particular tenant is the poſſeſſion of him in reverſion 
or remainder: but cantingencies, and mere poſſibilities, though they 
may be releaſed, or deviſed by will, or may paſs to the heir or 
executor, yet cannot (it hath been ſaid) be aignet” to o a ſtranger, 
unleſs coupled with ſome preſent intereſt -. 


P ERS ONS attainted of treaſon, Kid, and praemunire, are 
incapable of conveying, from the time of the offence committed, 


Co. Litt. 214. 3 bo Sheppard's touchſtone. 238, 239. 322. 
FO | 11 Mod, 152. P. Was. 574. Stra. 132. 
provided 


Ch. 19. * Ta IN.G 8. „ 
enen attainder follows“: for ſuch conveyance by. them may 
tend to defeat the king of his foeditape,” or the lord of his eſ- 
cheat. But they may purchaſe for the benefit of the crown, or 

the lord of the fee, though they are diſabled. to hd: the lands 
ſo purchafed, if after attainder, being ſubject to immediate for- 
feiture ; if before, to eſcheat as well as forfeiture; according to 
the nature of the crime. 80 alſo corporations, religious or 
others, may purchaſe lands; yet, unleſs they have a licence to 


hold in mortmain, they cannot retain Auen n dae ; but it ſhall . 
be Auen to 15 nd of the fee. | 1 


6 e 1 1 OY 44 3 

115 D100 TS 120 mark of lift memory, NOR, and: per- 
ban under dureſs, are not totally diſabled either to convey or 
purchaſe, but ſub nodo only. For their conveyances and purchaſes. 
are voidable, but not actually void. The king indeed, on behalf 
of an idiot, may avoid his grants or other acts v. But it hath been 
ſaid, that a non compos himſelf, though he be afterwards brought to 
a right mind, ſhall not be permitted to allege his own inſanity in 
order to avoid ſuch grant: for that no man ſhall be allowed to 
tu ify hin mſelf, or plead his own diſability. 'The progreſs of this 
notion is ſomewhat curious. In the time of Edward I, non com- 
Pos was a ſufficient plea to avoid a man's own bond*: and there 
is a writ in the regiſter? for the atienor himſelf to recover lands 
aliened by him during his inſanity; dum fuit non compos mentis 
ſuae, ut dicit, &c. But under Edward III a ſcruple began to ariſe, 
whether a man ſhould be permitted to b/emiſb himſelf, by plead- 
ing his own inſanity *: and, afterwards, a defendant in aſſiſe 
having pleaded a releaſe by the plaintiff ſince the laſt continuance, 
to which, the plaintiff replied (ore tenus, as the manner then was) | 
that he was out of his mind when he gave it, the court adjourned 
the aſſiſe; doubting, whether as the plaintiff was ſane both then 
and at the commencement of the ſuit, he ſhould be permitted 
to plead an intermediate deprivation of reaſon ; and the queſtion 


t Co. Litt. a . x Britton. c. 28. fol. 66. 
„„ | "ne fol. 228. 
v Ibid, 247. ee 8 
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29a ot Le An tis Boo II. 
ws aſked how he came to remember the Wien if out of his 


ſenſes When he gave it*. Under Henry VI this way of reaſoning 
(chat a man ſhall not be allowed to diſable himſelf, by pleading 


his own incapacity,” betbauſe he cannot know what he did under 


ſuch a fituation) was ſeriouſly adopted by the judges in argu- 
mientꝰ 3 upon a qutiſtion; Whether the heir was burræd of his right 

of entry by the feuffment of his inſane anceſtor. And from theſe 
loofe authorities, which Fittherbert does not ſcruple to reject as 
being contrary to reuſdn, the maxim that a man ſhall not ſtultify 

himſelf hath been handed down as ſettled law: though later 
opinions, feeling the inconvenience of the rule, have in many 
points endeavoured to reflrain'it*. And, clearly, the next heir, 
or other perfon intereſted, may, after the death of the idiot or 
non compos, take advantage of his ĩincapacity and avoid the grant. 
And fo too, if he purchaſes under this difability, and does not 
afterwards upon recovering his ſenſes agree to the purchaſe; his 
Heir may either waive or accept the eftate at his options. In like 
manner, an infant may waive ſuch purchaſe or conveyance, you 


be comes to full age; or, if he does not then actually agree 


it, his heirs may waive it after him. Perſons alſo, who — 
ot convey under duteſo, may affirm or avdid ſueh tranſaction, when- 

ever the dureſs W estal For all theſe are under the protection 
of the law ; which will not ſuffer them to be impoſed upon, 
through the .imbecullity of their preſent condition; ſo that their 


acts are only binding, in caſe they be e e e ny WO 
5 ; RENEE ceaſes. US 


T HE caſe of a ſeane=covert 4 is aher Arent . She may 

purchaſe an eſtate without 'the conſent of her huſband, and the 
_ conveyance is good during the coverture, till he avoids it by ſome 
act declaring his diſſent“. AG, though he does oe to avoid 


2 35 A . n Fen . 15 283 F. 21. 
HE VI. 42. . ; 3 4. 
8 202. 7 
2 Litt. 5. 405. Cro. Eliz. 398. 4 Rep. 123. ! 2 Inft. 483. 5 Rep. "ny. 
* Comb. 469. 3 Mod. 310, 311. 9 . Lit. . 
os abr. 279. | 
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293 
if hejaQtually-conſents, the r 
Aer the! death of, her huſband, Walue or difagres to the Foe 
nay, even her beits may waive it after her, if ſhe dies before 
her huſband; or if i in bar wege the does nothing to æxpreſs 
her conſent ot agreement. But the conveyance or other contract 
of * ee 4 ſotde matter of record) is abſolutely 
void, and not merely voidable n; and therefore ne ay 1. 
anden ads e by 1 ooh aid nk. on 
„Tln 3 an alien bard. is allo nber For he may f pur- 
cer thing; but after purchaſe. he can bold nothing, e ept 
a leaſe for yeats of a houſe for convenience of merchandige, in 
eaſe he be an alien friend: all ether purchaſes (when found * 


* r 
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we Seth being inooediately, forfeited to * Ling 95 


"Pann 1s re. laſtly, PS] perſons aofeling the popiſh. religion, 


ur by ſtatute 11 & 12 W. III. c. 4. diſabled to purchaſe any lands, 
rents, or hereditaments,; and all eſtates made to their uſe, or in 


truſt for them, are void. But this ſtatute is conſtrued to extend 


only to papiſts above the age of eighteen; ſuch only being abſo- 


lutely diſabled to purchaſe : yet the next proteſtant heir of a pa- 
piſt under eighteen ſhall have the profits, during his life; yvaleſs 


ws renounces * errors within the time limited by it 


. e are next, 5 SINE to enquir e, how 3 a man © may 


abene or convey; een lead us to ock the ere modes 
ef nee. 


* N man r of he afrollfion: of property, or 1 thy, giving. a 
ſeparate right by the law of ſociety to thoſe things which by the 
law of nature were in common, there was neceſſarily ſome means 


to be deviſed, whereby that ſeparate right or excluſive property 


ſhould be originally acquired; which, we have more than once 
obſerved, Was that of e or firſt poſſeſſion. Hut: this poſ- 


1 14. NJ „ Co. Litt. 2. 


m Perkins. 5. 154. 1 Sid. 120. „ 1 P. Wm", 354. \ 


ſeſſion, 
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294 De Rreurs 
Seb n Set ghinGd; ra ute uschi un hiesse 
or elſe, upon one man s dereliction of the dung bel bad: 3 it 
would again become common, and all thoſe miſchiefs and n 
tentions would enſue, which property Was introduced to prevent. 1 
For this purpoſe! therefore, of continuing the poſſeſſion, the mu- 
nici pal law has eſtabliſhed deſeents and alienations : the former t to 
continue the poſſeſſion in the heirs of the proprietor 


1 -PC 


involuntary dereliction of it by his death; the latter to continue 
it in thoſe perſons, to whom the proprietor, by his own voluntary 
act, ſhall chooſe to relinquiſh it in his life-time. A atk, 
or transfer, of property being thus admitted by law, it became 
| neceffary that this transfer ſhould be properly evidenced. in or- 
der to prevent diſputes, either about the fact, as whether there 


1 2 


was any transfer at all; or concerning the perſons, by whom and 
to whom it was transferred; or re. regard to the ſubjectmatter, 8 
as What the thing transferred conſiſted of; or, laſtly, with rela- 
tion to the mode and quality of the transfer, as for hat period 
of time (or, in other words, for what eſtate and intereſt) the 
| convYeyance Was made. The legal evidences of this tranſlation 9 
property a are called the common | affurances of the kingdom 5] where>. 
by every man's eſtate is aſſured to him, and all v . 
doubts; and' 0 hens 4 are eee. jy ebe or pee LT 
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Tn ESE common 8 are of "hi FERPA] 8p By matter 
in pars, or deed; which is an aſſurance tranſacted between two 
or more private perſons in pais, in the country; that is (accord- 
ingꝰ to the old common law) upon the very ſpot to be transferred: 
2. By matter of record, or an aſſurance tranſacted only in the 
king's public courts of record. 3. By ſpecial cuſtom, obtaining 
in ſome particular places, and relating only to ſome particular 
ſpecies of property. Which three are ſuch as take effect during 
the life of the party conveying or aſſuring. 4. The fourth takes 
no effect, till after his death; and that is by de- iſe, contained in 
his laſt will and teſtament. We thall treat of each in it's order, 
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N eating 54 f deeds T I hall 3 4 * * as e nature; 
and, next, the ſeveral forts or kinds of deeds, with their re- 
Toeftive incidents. And-in explaining the former, I ſhall examine, 


firſt, hat a deed is; 1 Ne at, $ MPO 3 1. Gib. how 
it may be avoided. - 8.20 


178140251. 
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2 Fi iRs T then, a deed is a writing us and delivered by 
the parties It is ſometimes called a charter, carta, from 
it's Ln but moſt uſually, when applied to the tranſactions 
of private ſubjects, it is called a deed, in Latin fa&um, xar edu. 
becauſe it is the moſt: ſolemn and authentic act that a man can 
poſſibly perform, with relation to the diſpoſal of his property; 
and therefore a man ſhall always be efropped by his own deed, or 
not permitted to aver or prove any thing in contradiction to what 
he has once fo ſolemnly and deliberately ayowed*. If a deed be 
made by more parties than one, there ought to be regularly as 
many copies of it as there are parties, and each ſhould be cut or 
indented (formerly in acute angles inffar dentium, but at preſent in 
a waving line) on the top or fide, to tally or correſpond with the 
other; which deed, fo made, is called an indenture..,, Formerly, 
when deeds were more conciſe than at preſent, it was uſual to 
write both parts on the ſame piece of parchment, with ſome word 
or letters of the alphabet written between them; through which 
the parchment was cut, either in a ſtrait or indented line, in ſuch 
cr oro: v Plowd, 434- * | 

3 a man- 
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A manner as to leave half the word on one part and half on the 
other. Deeds thus made were denominated fmgrapha by the ca- 
. noniſts © ; and with us chirographa, or hand-writings*; the word 
 crrographum or Qrographun | being uſually that which was divided 
in making the intlentart ?” ahd this euſtem is THIF preſerved in 
8 making e out the indentures of a fine, whereof hereafter, ' But at 
length iddenting! only has ere intb uſe, withbut cutting through 
any letters at all; F and it ſeems at preſent to ſerve for little other 
- purpoſe, than to give name to the ſpecies of the deed. When 
the ſeveral parts of an indenture are interohangeably executed by 
the ſeveral parties, that part or copy which is executed by the 
grantor is aſually called the oginui, and the reſt are counterparts: 
though of late it is moſt frequent for all the parties to execute 
every part; which renders them all originals. A deed madt by 
one party en is not indented, but poitrd or ſhaved + 14 6m el 
andi is therefore called a deed-poll, « or a a ſingle dced*. E Sd YE ti 
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H. WI 4 in de ES to'renkder the _ Yes of E 
Q66d. The firſt of which is, that there be perſons able to con- 
wet and booomratted wich for the putpoſes antendei by the 
Hes; and aft u thing, or fabjedt mat ter to be contracted for; 
+lt which muſt be expreſitd by ſufficient names . S0 as an every 
grant there muſt eee er 'a grantee, and a thing enen 
ee Moron n e i 
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7 bob DIY che Gee mol Sede ede Pee ſus. 
Klint +onfderatiin. Not upon an afuriousconrats; nor upon 
fravd or collifion, ei ther to deceive purchafurs Sona fide®, or quit. 
und ful erfeditors ; any of which bad oonſiderations will wa- 
<tte'the deed. & deed dlfo, or ether grant, made without any 
chfideration, is, as it Were, of no effect; for it is ebuſtrued to 
enate, or to de n, dave God the uſe of Wet vimblf*. * 
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fection, when a man gtants an eſtate to a near relation; being 


founded in motives of generoſity, prudence, and natural duty : 
4 valuable"confideration 3 is ſuch'as money, marriage, 's or the like, 
which the Jaw eſteetns an equivalent given for the grant! And is 
thetEfore founded in Wsde of Juſtic . Deeds, made upon good 
conſideration only, are conſidered as merely voluntary, and are fre- 
way ſer aide} in favour of creditors, and bona * purchaſors. 


for it may bel in any character or any language; but it muſt be 
up 0¹¹ Pap er, or parchment. For if it be written on ſtone, board, 
er, Rather, or the like, it is no deed . Wood or ſtone m 
be more durable, and linen leſs liable to cakes} but writing on 


paper or parchment unites in itſelf, more perfectly than any other 


way, both thoſe deſirable qualities: for there is nothing elſe ſo 
durable, and at the ſame time ſo little liable to alteration; nothing 


ſo ſecure from alteration, that is at the ſame time fo durable. It 
muſt alfo have the regular ſtamps, impoſed on it by the ſeveral 


ſtatutes for the increaſe of the public revenue; elſe it cannot be 


given in evidence. Formerly many conveyances' were made by 


parol, or word of mouth only, without writing; but this giving 
a handle to a variety of frauds, the ſtatute 29 Car. II. c. 3. enacts, 
that no leaſe or eſtate in lands, tenements, or hereditaments, (ex- 
cept leaſes, not exceeding three years from the making, and 
whereon the reſerved rent is at leaſt two thirds of the real value) 
ſhall be looked upon as of greater force than a leaſe or eſtate at 
will; unleſs put in writing, and figned by the 9 250 F or 
his agent br xd authorized i in | Writing. | 
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Fo ETHLY; 6 TY written muſt be * gall and d orderly 


et forth: chat "ty, there muſt be words ſufficient to ſpecify the 
agreement and bind the parties: which ſufficiency muſt br left to 
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fary in. lde 0. have — aat are uſuall 
aut in deeds, Vas there he, en —_ to declare clear 
legally the, party's meani ro as theſe formal and orderly 
parts. are calculated, to.convey/ tha at, meaning in the cleareſt, di- 
dincteſt, and. moſt effectual manner, and have been wgll.confdered ed 

and ſettled by the wiſdem of duceeſſite ages, it is . not to 
depart, from them withqut good reaſon te 1 1 2 5,90 


tain the 1 if oy of lock. deeds 3, agroements, 1 4 b ud 
of fact, as are neeeſſary to explain the feaſons upon which the 
preſent. tranſaction is founded: | and herein alſo is ſet down the 
oonſidetation upon which. the deed is made. And then N 
the FRI off the aer, dates. and thing ee jetty 


Ss * Ny 5 r come. "the eee aud ik . The 8 

of the habendum: is properly to determine what eſtate or intereſt is 
granted by the deed : though: this may, be performed, and ſome» = 
times, is performed, in the promiſers. In In which caſe the labendum 


way leſſen, enlarge, explain, or qualify, but, nat. totally contra- 
diet or be repug 


nant to, the eſtate granted in the premiſes. As 
if a grant be to A and. the heirs of his Hos! in the premiſes, 
habendum © to him and his heirs for ever, or vice verſa; here A 
has an eſtate · tail, and a fee · ſimple expectant thereon . But, had 
it been in the premiſes ** to. him and his heirs,” habendum to 

_ « him for life,” the Babendum would be utterly void*; for an 

eſtate of inheritance is veſted in him before. the halendum comes, 
and ſhall not afterwards be taken away, or deveſted, by it. The 
tenendum, * and to hold,” is now. of very little uſe, and is only 
kept; in by cuſtom. It was neee formerly uſed to ſignify the 


Co. Litt. 225. ; | ” + $i Lit. 21. 2 Roll. Rep: 19. 100 Cro. 

id 6. Jac. 476. 

See appendix, Ns. II. $. 2, pag. Ve * 2 Rep. 23. BRep. 25 r 
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ce ende per Fer virium militare, in burgagio, in libero ſocagio, Ge.” | 
But, all theſe being now reduced to free and common ; 
He tenure is never ſpecified, Before the ſtatute of quia-e Wer 
198 Ew. I. it was alſo ſotnetimes uſed to denote the ford of 5 
the land ſhould be holden: but that ſtatute directing all future 
purchaſers to hold, not of the immediate grantor, 155 of che 
Chief lord of the ee, this uſe of the Zenendum hath. been alfo 
antiquated ; though for a long time after we find it mentioned 
in antient chatters, that the tenements ſhall be holden de capita- 
libits domints frodt but, as this expreſſed nothing n more than the 
ETD : ready provided for, it, g dually. grew oY, uſe. . 
r - 03; IH n 
4. Next follow the terms or Aipulations, if any, upon which 
| the gtant is made: the firſt of which is the reddendum ot reſer- 
vation, whereby the grantor doth create or reſerye ſome new thing 
to himfelf out of what he had before granted. As „ rendering 
therefore yearly the ſum of ten ſhillings, or a pepper corn, or | 
« two days ploughing, or the like. Under the pure feodal ſyſ- 
ten, this render, redifus, return, or rent, conſiſted in chivalry 
principally of military ſervices ; in villenage⸗ of the moſt flaviſh 
offices ; and, in ſocage, it uſually conſiſts of money, though it 
may confiſt of ſervices {til}, oof any other certain, profit”. To 
make a reddendum good, if it be of any thing newly created by 
the deed; the reſervation inuſt be to ths grantors, or ſome, or 
one of them, and not to any ſtranger to the deed . But if it be 
of antient ſervices or the like, annexed to the land, then the 
reſervation! 1 1. be to the lord of the fee 7. dan 
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Arorn FR ef the terms upon which a grant may {be wu 
is 1 condition; which is a elauſe of con tingency, on the happen · 
ing of which' the eſtate granted may be defeated; as © provided 


always, that if the mortgagor ſhall pay the mortgagee 500 /. 


t Append, No. I. Madox. Formu. fs. x Plowd. 13. 8 Rep. 7 *. * 
u Append. No, IL §. 1. pag. ul, 8 7 Append. No. k. 4 pag i. 
bo ' See pag. 41. 


O 0 2 * upon 


F*% F n 3 5 
1 FE « - 


99 


N 
AFSS > 


7 


prantee 


5 -* 9 


of inheritance, either party or his 
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hatſoe Lewy implied*. 3 they! dearing 


— it became neceſſary to . an — clabſe of warranty, « to 
bind the grantor and his heirs ;- which is a kind of covenant real, 
and can only be oreated * eee e or warrant Earl 
fr oath H Sima io bout. 111 


- Tuzs®: xpreſs . were e ee even prior to the 


ſtatute of au emptores, in order to evade the ſtrictneſs of the 
feodal doctrine of non- alienation without the conſent of the heir. 


For, though, he, at the death of his anceſtor, might have entered 
on any tenements that were aliened without his concurrence, yet, 


if a clauſe of warranty was added to the anceſtor's grant, this 


covenant deſcending upon the heir inſured the grantee; not ſo 


5 much by confitming his title, as by obliging ſuch heir to yield 


a recompenſe in lands of equal value: the law, in favour of 


n ſuppoſing that no anceſtor would wantonly diſinherit 
his next of blood; and therefore preſuming that he had re- 
_ ceived a valuable * either in land, or in money which 
1 had purchaſed land, and that this equivalent deſcended to the 
heir together with the anceſtor 8 warranty. So that when either 


an anceſtor, being the rightful tenant of the freehold, conveyed 
the land to a ſtranger and his heirs, or releaſed the right i in fee-' 
ſimple to one who Was already in paſſeſſion, and ſuperadded a 


warranty to his deed, it was held that ſuch warranty not only 
bound the warrantor himſelf to protect and aſſure the title of the 


warranteę, „but it alſo bound his heir: and this, whether that 
warranty was incal, or collateral to the title of the land. Linea! 
warranty was where the heir derived, or might by poſſibility have 


derived, bis title to the land warranted, either from or through 


the anceſtor who made the warranty; as, where a father, or an 


elder ſon in the life of the father, releaſed to the diſſeiſor of ei- 


ther themſelves or the grandfather, with warranty, this was lineal 
to the younger ſon. Collateral warranty was where the heir's 
title to the land neither was, nor could have been, derived from 


* Co. Lite. 102. - , wW 3 | k: Co. Lit. 373. 3 278 . 
Litt. §. 733. e 1 Litt. 5. 703. 706, . 
N | oe | 1 the 


, father's iſe, with danken this was collateral t 
Alert brother . But where the very conveyance; 40 which the 
Nn was annexed,: imme diately followed a diffeifin,- or opes | 
rated itſelf as ſuch (a6, where a father tenabt for any with | 
eee to Fon ſon 3 in foe, aliened in haprtqasgrofht with wa 


of the warrantor himſeif;vwas ale w dai 


Alſeibn ; and, being too palpably injur 
"9k MEM e any heir of _ orti 
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5 ** Nes and e war anty,' the e ion of the 
N (in caſe the warrantee was eviQed; to yield him other fands 
in their ſtead): was only on condition that he had other fuf- 
ficient lands by deſcent from the warranting anceſtor . But 
though, without aſſrts, he was not bound to inſure the title of 
another, yet, in caſe of lineal warranty, whether aſſets deſcended 
or not, the heir was perpetually barred from claiming the land 
himſelf; for, if he could ſucoeed in ſuch claim, he would then : 
gain aſſets by deſcent (if he had them not before) and muſt fulfit 
the warranty of his anceſtor; and the ſame rule? was with leſs 
juſtice {Hd BC alſo in reſpect of collateral warranties, which like- 
vuViſe (though no aſſets deſcended) barred the heir of due wurkant r 
from claiming the land by any collateral title; upon the preſump- 
tion of law that he might hereafter have aſſets by deſcent either 
from or through the fame anceſtor. The inconvenience of this 
latter branch of the rule was felt very early, when tenants by the 
curteſy took upon them to aliene their lands with warranty; 
which collateral warranty of the father deſcending upon his ſon 
(who was the heir of both his parents) barred him from claim- 
ing his maternal inheritanee: to to remedy whieh the ſtatute of 
Gloceſter, 6 Edw. I. e. 3. deolared, that ſuch” warranty ſhould | 
be no bar to the ſon, unleſs aſſets deſcended from the father. It 
was afterwards. a at in 50 Edw. III. to make the ſame _ 


m Litt. 5. 705. 707. bus Gon © Co. Litt. 102, 
» Jig. 5. 698. 72. y Lit, $.711, 712, 


viſion 


eee, 4 
| univerſal, by enacting that no collateral warranty ſhould [7 
ED be a bat, unleſs w here aſſets deſtended from the fame anceſtor; 
but it chen proceeded not to effect. However, by the ſtatute 
len. VII. c. 20. notwithſtanding any alienation with warranty 
60 tenant-in-dower, the heir of the huſband is not barred, though 
be be alſo heir to the wife. And by flatute 4 t 56 Ann! e. 16. 
a all warranties by any tenant for fe f ſhall be void againſt thoſe in 
remainder or reverſion; and all collateral warranties by any an- 
ceſtor who has no eſtate of inheritance in poſſeffion ſhall be void 
* his heir. By the wording of uhich laſt ature it ſhould 
ſcem, that the legiſlature meant to allow, that the collateral war- 
ranty of tenant in tail, deſcending {though without aſſets) upon 
a remainder- man or reverſtioner, ſhould ſtill bar the remainder or 
reverſion. For though the judges, in expounding the ſtatute de 
donts,. held that, by analogy to the ſtatute of 'Gloceſter, a lineal 
warranty by the tenant in tail without aſſets ſhould not bar the 
ifſue in tail, yet they held ſuch warranty with aſſets to be a ſuf- 
ficient. bar?: which” was therefore formerly mentionedꝰ as one of 
the ways whereby an eſtate· tail might be deſtroyed; it being in- 
deed nothing more in effect, than enchanging the land entailed 
for others of equal value. They alſo held that collateral warranty 
was not within the ſtatute: de dit; as that act was princi 
intended to prevent the tenant in tail from difinheriting his own 
iſſue: and therefore collateral warranty (though without aſſets) 
was allowed to be, as at common law, a ſufficient bar of tie 
eſtate · tail and all remainders and reverſions expectant thereon *. 
And ſo it ſtill continues to be, notwithſtanding the ſtatute of 
queen Anne, if made by tenant in tail in poſſeſſion: who there- 
fore may now; without the forms of a fine or recovery, in ſome 
caſes make a good conveyance in fee-ſimple, by ſupetadding a2 
warranty to his grant; which, if accompanied with aſſets, bars 
his own iſſue, and without them bens yy of HF beley Ry be 


* 


in ennisger es Feste ti e e THE 
co. 3 pag. 116. 
* Litt. 5. 712. 2 Iaſt. 939. C0. Litt. 374. 2 Toft. 335. 
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2 which are-claiſcs ef agreement denden ol A 1 8855 4 
whereby either party may one for the truth of ceftain fats, | 
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or foe! the grantee's t —— rk f Ye like. : hs e 102 
may covenant to pay his rent, or keep the premiſes in repair, , Ger. 
If the covenantor covenants for himſelf ans his'bejrs, it is then 
dovenant real, and deſcends upon the heirs; who are* bound to 
3 pen it, provided they have aſſets by deſcent, but not other- 
wiſe : if he covenants alſo for his executors.and adminiirators,' his 
perſonal aſſets, as well as his real, are likewiſe pledged for the 
performance of the covenant; which makes ſuch covenant a bet- 
ter ſecurity than any warranty, and it rex mann, in modern | 
reve e rler rg ! = TER SO Wen TORT TN 
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8. Tin 8 LY; comes ths rene which mentions the exe 
cution and date of the deed, or the time of it's being giveh or 
executed, either expreſſſy, or by reference to ſome day and year 
before-mentioned”. Not but a deed is. good, although it mention 
no date; or hath a falſe date; or even if it hath” an impoſſible 
date, as the thirtieth of February; 5 provided the real day of it's 
"OE Mm or RIG er oy" W- rt can Fo wy rat] „ 
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1 PROCEED now to the 72 guides for n a 880d 8 ; 
the reading of it. This is neceſſary, wherever any of the parties 
deſire it; and, if it be not done on his requeſt, the deed is void 
as to him. If he can, he ſhould read it himſelf: if he be blind 
or illiterate, another muſt read it to him. If it be read falſely, 
it will be void; at leaſt for ſo much/asis:miſrecited : unleſs it 
be agreed by colluſion that the deed ſhall be read falſe, on pur- 
poſe to make it void; for in ſuch caſe it ſhall HERE e fraudu- 
lent party“. 
 » Append. No. I. 5 2. * viii. e Litt. 46. Dyer. 5 8 
* Bid. Page ; | 2 Rep. 3.'9. 11 Rep. 29, 
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Seu L, it is requiſitg that the W whoſe Jeed' it wy 
| ſhouldi/eal;1and in moſt caſes T apprehend ſhould gu it alſo. The 

uſe bf ſeals, 45 a tnark of authenticity to lettets and e ring 
ments in writing, is extremely antient. We read of it among 
the Jews and Perſians in the eatlieſt and moſt ſacred records of 
hiſtory*, And in the book of Jeremiah there is a very remarkable 
inſtance, not only of an atteſtation by ſeal, but alſo of tlie other 
uſual formalities attending a Jewiſh Funehaes. „Ia the civil lar 
alſob, ſeals were the evidence of truth; and: were required, on the 
part of the witneſſes at leſt, at the atteſtation of every teſtament. 
But, in the times of our Saxon anceſtors, they were not much in uſe 
in England. For though ſit Edward Coke * relies on an inſtance of 
king Edwyn's making uſe of a ſeal abqut an hundred years before 
the conqueſt, yet it does not follow that this wad the uſage among 
the whole nation: and perhaps the charter he mentions may be 
of doubtful authority, from this very eireumſtance, of being ſeal-' 
ed; ſince we are aſſured; by all our antient hiſtorians, that ſealing 
ommon uſe. The method of the Saxons was for 
ſuch as could write to ſubſcribe their names, and, whether they 
could wr ite or not, to affix the ſign. of the croſs: which cuſtom 
our illiterate vulgar do, for the moſt part, to this day keep up; 
by ſigning a croſs for their mark, when unable to write their 
names. And indeed this inability to write, and therefore making 
a croſs in it's ſtead, is honeſtly avowed by Caedwalla, a Saxon 
king, at the end of one of his charters. In like manner, and 
for Cathio lame, vnlurmpountable: reaſon, the Normans, a Ss i 


21 Rog e. 21. Daniel, <6. Faber. * bf. 2.10. 2 & 3. 
c 0 1494) i luft. . | | 

« «And 1 bought the field of PP 845 neh mani pro: n kana | 
« and weighed him the money, even ſeven- ce « fignum ſanFae crucis expreſſ# et ſubſcripſi. ” 
„teen ſhekels of ſilver. „And 1 I ſubſcribed Seld. Jan. Angl. I. 1. F. 42. And this (ac- 
« the evidence; and ſealed'it; and took wit-.} cording to Procopius) the emperor Juſtin in 
© neſſes, and weighed him the money in the the caft; and Theodoric king of the Goths 
| © ballances. And I took the evidence of in Italy, had before authorized by their ex- 
« the purchaſe, both that which was ſcaled ample, on account of thetr inability . to 
* according to the law and cuſtom, and write. ; 
* alſo that which was open,” c. 32. —_ 
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— nation, at their firſt 8 in * uled * rac-. 
tice of ſealing only, without writ 8 their names: which cuſtom 
— when learning made it's way among them; though 
For doing z it had cesſed; and hence the charter of Edv 

inſter-abbey , himſelf being brought 
5 1 in u Nemiadh, waswinetſs only by my ſeal, and is genetally 
thought to be the- oldeſt ſealed charter of any authenticity in 
England“. At the conqueſt, the Norman lords brought over 
into this kingdom their own faſſions; and introduced waxen ſeals 
only, inſtead of the Engliſh method of writing their names, and 
Gyning with the ſign of: the croſs . The impreſſions of theſe. 
ſeals were ſometimes a knight on horſeback, ſometimes other 
deviſes: but coats of arms were not introduced into ſeals, nor 
indeed into any other uſe, till about the reign of Richard the 
firſt, who brought them from the eroiſade in the holy land; 
where they were firſt invented and painted on the ſhields of the 
knights, to diſtinguiſh the variety of perſons of every chriftian 
nation who reſorted thither, and who could not, Epen d in 5 
_— ſteel, be ane known or-aſcertained. $i 
des oh G 07 ren bluds as lid l 

+ Tus niglecr ef Signing, wa reſting: only upon thi 1 80 | 

ticity of ſeals, remained very long among us; for it Was held in 
all our books that ſealing alone was ſufficient to authenticate a 
deed : and fo the common form of atteſting deeds, «ſealed 
and delivered, continues to this day; Dorus eg the ſta- 

tute 29 Car. II. c. 3. before- mentioned revives the Saxon cuſ- 
tom, and expreſſly dĩrects the figning; in all grants of lands, and 
many other ſpecies of deeds: in which therefore ſigning ſeems 


to be now as neceſſary as ſealing, Dy it hath been ſometimes 
held mow ow one Includes the Aber 8 | | 


TY 


. 34 ; 


Asz VENTH ace to a 1 deed 3 is Ak it be GR 
by the party himſelf or his certain attorney: which therefore is 


© Lamb. Archeion, 51. | 4 Jam mutant, modumgat ſerilendi Anglicun 
f « Normanui chirographorum confeftionem, « rejiciunt.” Ingulph. 

*X cum erucibus aureis, aliiſque fignatulis ſacris, #4 3 Lev. I, Stra. 764. 

: in Anglia firmari ſolitam, in caeram impreſ- 
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ae e an "_ delivered.” A dee 
talen guet only — Sys or delivery; for, if the date 


aof aſcertains the time of it. And 
1 ſeals the deed, yet if the party delivers.it him- 
ſelf; he thereby adopts the faling®, and by a parity of reaſon the 
ſigning alſo, and makes them both his -own. - A delivery may 
be either abſolute, that is, to the party or grantee himſelf; or to 
a third: perſon, to hold till fome conditions be performed on the 
| of the _ 2 in which laſt caſe it is not delivered as a 
| OY but as an gero; that is, as a ſcrowl or writing, which is 
not to take effect as 4 560 till the conditions be YOON =. 
then it ĩs a deec n intonts uud ep $011 769 e 


nba 1 * 


8 Tu 4% rei aides to "the validity u desb is; 4 l or 
execution of i its in tlie preſence of witneſſes: though this is neceſlary, 
rather for preſerving the evidence, than for conſtituting the eſſence, 
of- che deed. Out modern deeds are in reality nothing more than 
an improvement or amplification of the brevia teſtata mentioned 
by the feodal writers; which were written memorandums, intro- 
duced to perpetuate the tenor of the conveyance and inveſtiture, 
when grants by parol only became the foundation of frequent dif- 
pute and unce To this end they regiſtered in the deed the 
perſons / who attended as witneſſes, hich was formerly done 
vithe their ſigning their names (that not being always in their 
power) but they only heard the deed read; and then the clerk 
or ſcribe added their names, in a fort of memorandum ;. thus; 
& hijs' teftibits,” Fohanne' Moore, Facobo Smith, et aliis ad hanc rem 
te convocates*.” This, like all other ſolemn tranſactions, was ori- 
ginally done only coram paribus”, and frequently when aſſembled 
in the court baron, hundred, or county court; which was then 
expreſſed in the atteſtation, teſte comitatu, hundreds, Sc. Aﬀter- 
_ wards the atteſtation of other witneſſes was allowed, the trial in 
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bs of a diſpute being ſtill reſerved to the pures; wich Shou the- 
Waben (if more than one) were tied. and going: im the 

verdict. ): till that alſo Was abrogatetd by the ſtatute of Vork, 
12 EAW. II. Biayror 2! 


And in this manner}: with ſome ſuch 
elauſe of je teſtibus, are > all cid deeds and charters, partieularly 
magna carta, witneſſod. And in the time of; fir Edward Coke, 

ereations of nobility were ſtill witneſſed in the ſame manner f. 
But in the kings common charters, rits, or letters patent, the 

ſtile is now altered: for, at preſent, the king is his own witneſs, 

and atteſts. his letters patent thus ; i** tefte meipſo, witneſs ourſelf 

| cc at We tminſter, Se: Aa form which was introduced by Richarc x 
the firſt5, but not commonly; uſed till about the beginning of the 

fifteenth century; nor the clauſe of bis. teſtibus intirely diſconti- 
nued till the reign. of Henry the /cighth*;; whigl was J alſo: the 

aera of, bre 0 it in the dere! of 3 e ee 


; teſtation,” abe: at the bottord, or — . back - 
gt. a ER OR TOTALOCTE C994 VAN SE POT Ni 93197 05 2112 100 ; 
? III. We are 5 5 to ecolidir, how a deed-may- 3 
rendered of no effect. And from what has been before laid down 
it wWill follow, that if a deed wants any. of the eſſential re- 


auniſites before · mentioned either, 1. Proper parties, and-a, pro- 
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D 3 


per ſubject matter: :2 A good 145 ſufficient, conſideration: 
3. Writing, on paper or parchment, duly ſtamped: 4. Sufficient 
and. legal words, properly diſpoſed : +5. Reading, if deſired, be- 
fore the execution: 6. Sealing; and, by the ſtatute, in many 
eaſes ſigning alſo: or, 7. Delivery: it is a void deed ab initio. 

It may alſo. be avoided by matter ex pofhfaftos, as, 1. By raſure, 
N or other alteration in any material part; unleſs a 
memorandum be made thereof at the time of the execution and 
atteſtation". 2. By Dn dff, or defacing. the teal, Mt 3. By 5 


* Co. Litt. 6. 0646.4 Nh i 2 5 Ys 4 5 art 3. fog 4 
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delivering 


| ＋ T4 IN 008. Thy 399 
en it up to be cancelled; that is to have lines drawn over 
it, in the form pf attich wwotk or cancelli;; though the phraſe is 
no uſedifiguratiyely for any; manner of obliteration or defacing 
it. 4% By th e diſagreement of ſuch, whoſe: concurrence. is ne- 
 ceſlary, in order for the deed to ſtand: as, the huſband, here 


a feme covert is concerned 3. an infant, or perſon under dureſs, 


when thoſe diſabilities) are removed 3,,and. the like. 6. By the 
judgment or decree of. a.court-of. judicature. This was antiently 
the proyince of the court chamber, and-now-of the chan- 


cery: When it appears that. the deed was obtained by - fraud, 
force, ion, other foul practice; or is. proyed to be an abſolute for- 
gery . In any of theſe. caſes the deed may be voided, air 


part ↄr totally, et as the Wat of. eee is mote or 
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7 wh ND» Peet thus explained the general nature. ol deeds; we 
are next to conſider their: ſeveral. ſpecies, together with their re- 
ſpectiye incidents. 8 ſhall only examine the particu- 

| Jars of thoſe, which, from long practice and experience of their 
eefficagy, are: generally uſed in the alienation of real eſtates: for 
it would be tediqus, nay infinite, to deſeant upon all the ſeveral 
iaſtrumests made uſe of in penſonal concerns, but which fall un- 
der our general definition of a deed; that is, a writing ſealed 
and delivered. The former, being principally, ſuch as ſerve to 
convey the property of lands and tenements from man to man, 
are commonly denominated FOnveyances : which are either con- 
 veyances at common Jaws. W ae tir 10 and; eber 
hy virtue of the fore of: *. > 2bhrl ne vd 
* ei W130. ieee een 905: 5 

1 ON conyeyances by 3 common Jann! . Ker be called 

TEE or primary conveyances; which are thoſe by means 
whereof the benefit or eſtate is created or firſt ariſes;: others are 
derivative, or ſecondary.; ; whereby, the benefit or eſtate; origin ally 
created, 18 | enlarges; reſtrained, transferred, or extinguiſhed. 
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Aalen Wedel of conveyance, the moſt ſolemn and publie, and 


of feoffiment is % or dev.“ And it ig all denen and g 


formed) hath barely an eſtate for life*. For, as the perſonal 
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$7 ee, to | give yy me wm 
416 Nope erly donatio feudi*. It is the moſt 


therefore the moſt eaſily remembered and proved. And it may 
properly be defined, the gift of any cotporeal hereditament to 
another. He that fo gives, or enfeoffs, is called the fegfbr 

the perſon enfeoffed i 1s e the Heger. W 


Tuts is plainly derive PATSY or is indeed-infl hi ? 
mode of the, antient feodal donation; for Qogh: it may be 
od by the word, ** enfeoff” or grant, yet the apteſt v 


verned by the ſame foedal rules; inſomuch that che piincipal 
rule relating to the extent and effect of a feodal grant, tenor: 

qu legem dat feudo, is in other words become the maxim of 
our law with relation to feoffments, modus legem dat Kati, 

And therefore as in pure feodal donations the lord, from whom 

the feud moved, muſt expreſſly limit and declare the continuanee 
or quantity of eſtate which he meant to confer, ene quis plus donafſe 
cc pragſumatur, quam in donatione epreſſeritʒ. ſo, if one grants 
by feoffment lands or tenements to another, and limits or ex- 
preſſes no eſtate, the grantee (due ceremonies of law bein g per- 


abilities of the feoffee were originally prefumed to be the imme 
diate or principal inducements to the feoffment, the feoffee's 
eftate ought to be confined to his Par, and fobfilt en for his 


* co. Litt. 8 „ pag. 108. 
1 id. 1 | | » Co. Litt, 42, 
z Wright, 21, | 


life; 


21 nh 415 
lifes vole the fralfor; by e preſs proviſion in the creation and 
onſtitution of the eſtate, hath - given it a. bi N continuance. 

Theſe expreſs proviſions: are indeed generally 5 
for ages the oaly oanveyancs, whereby car anceſtor [ere wont os 
create-an eſtate in fee-fimple®, by ns tht to the feoffee, 
to hold to him and e Aman though it ſerves: 2q4 

well to Wenn eee n N 4.90" 29649 ' il 


Buy de there mens of the "i the-ſofindne ir a | 
neans perfected. There remains a very material-ceremony:to be 
performed, called very: of /zzfin 5 without which the feoffee has 

but a mere eſtate at will This livery of ſeiſin is no other than 
the pure feodal inveſtiture, or delivery of corporal poſſeſſion of 
the land or tenement; ; which was held abſolutely n to 
complete the donation. «© Nam feudum fine inveſtitura nulla mods 
t camſlitui potuit : and an eſtate was then only perfect, _— 
as W er it in our wing) be fe a Aba ene * 


ee in Gibt d riſes were peuböbiy i in- 
tended to demonſtrate in conquered countries the actual poſſe- 
ſion of the lord; and that he did not grant a bare litigious right 
which: the ſoldier was ill qualified to proſecute, but a peat : 
and firm poſſeſſion. And, at a time when writing was ſeldom 
practiſed, a mere oral gift, at a diſtance from the ſpot that was 
given, was not likely to be either long or accurately retained in 
the memory of by- ſtanders, who were very little intereſted in 
the grant. Afterwards they were retained as a public and noto- 
rious act, that the country might take notice of and teſtify the 
transfer of the eſtate; and that ſuch, as claimed title by other 
means, ee know againſt whom to bring their actions. | 


In all well-governed: nations, fome notoriety « f this kind IR 
been ever held Qs in order to Acquire and aſcertain the 


© See Appendix. No * 55 Wright, 37+ 
© Co. Litt. 9. | 4 J. 3. . 15. 5. 3. 
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s * U. 
propettyrof: lands In the den potion not - 
ſaid: to ſubfiſt. unleſs where a man Had bôth the Kuna 


ene cual fein r 
entty into the premiſeg f or purt of them in eee eee e 10 
| Whole®. : And even in ercleſiaſtical promotions, where the free- 

hold paſſes to the perſon promoted crporal poſſeſſion is Tequi= 
red at this day, to veſt the property completely in the new pro- 
prietor who, accordiog to the diſtinction of the cinoniſts \, a- 
quires the ur ad rem, or inchoate and imperfect right, by nomĩ- 
nation and inſtitution; but not the ſuc in rr ori complete and | 
fall right, unleſs by corporal poſſeſſion.” Therefore in dignities 

ſſeſſion is given by inſtallnient; in rectories and vicarages = 
Eee n no temporal rights acorue to . 
niſter, though every eccleſiaſtical power is veſted in him by in- 
ſtitution. So alſo even in deſcents of lands, by our law, Which | 
are caſt on the heir by act of the Jaw itſelf; the heir has not ple. 
num dominium, or full and complete ownerſhip, till he has made 
an actual corporal entry into the lands: for if he dies before entry | 
made, bis heir hall not be intitled to take the poſſeſſion, but the 
heir of the perſon who was laſt actually ſeit eiied *. It is not there 
fore only a mer right to enter, but the actual entry, that makes 
a man complete owner; ſo as to tranſmit the inheritance t to bis 
bates RET non Jes jos ene, oy Pos" $30" nt boi 
| 1 a 12 n 19517] 100 2. Rog 
"Yue: the capt r 680 Wett ſometimes incon- 
venient, a ſymbolical delivery of poſſeſſion was in many caſes 
antiently allowed; by transferring ſomething neat᷑ at hand, in the 
preſence of credible witneſſes, which by agreement ſhould: ſerve 
to repreſent the very ching d to be conveyed Ju an oe 


h Nam leine, Dolle one in corpore « et ani- minia rern; nn u Hue eue. 
no: neque per Je chere neque per ſe animo. (Cog. 2.3. 200. 1 i l 0 
Nen autem ita accipiendum e, ut gu fundum I Decretal. J. 3: . * to 54 » 
poſſidere velit, omnes glebas circurambulet; ſed * See pag. 209. 227, 2 28, 
ſullicit quamlibet partem ejus fundi introire.. I Flet. 1.6, c. 2. 9. 2 
197 41.2.3. ) And again: traditionibus do- 


b cupancy 
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cupancy of this fign'or! ſymbol was permitted as PR to 
ceupane 5 of tho baue, Among the Jews we find the evi- 
rchaſe thus defined in the book of Ruth“: nõ 
vas the manner in former time in Iſrael, concerning re- 
4s; — coneetning changing, for to confirm all things: 
«4 man plucked off his ſhoe, and gave it to his neighbour : and 
this was a teſtimony in Iſrael. Among the antient Goths and 
Swedes; contracts for the ſale of lands were made in the preſence 
= of witneſſes, who extended the cloak of the buyer, while the 
ſeller caſt a clod of the land into it, in order to give poſleflipn 3 
and a ſtaff or wand was alſo. delivered from the vendor to the 
endee, which paſſed through the hands of the witnefſes*. With 
our Saxon anceſtors the delivery of a turf was a neceſſary ſolem· 
nity, to eſtabliſn the conveyance of landb . And, to this day, the 
_ conveyance of our <opyhold eſtates is uſually made from the ſel- 
ler to the lord or his Reward by delivery of a rod or verge, and 
then from the lord to the parchaſor wy ee een f. of e Rs 
in the pre nes of . Enants;” ES 
TREE 1494 JO * | 
Conn YA 190 Es in mem were ten an hath wht 
107 rovement. The mere delivery of poſſeſſion, either actual or 
ſymbolieal, depending en the ocular teſtimony and remembrance 
of the witneſſes, was liable to be forgotten or miſrepreſented, 
and became frequently incapable of proof. Beſides, the new oc» 
caſions and neceſſities, introduced by the advancement of com- 
merce, required means to be deviſed of charging and incumber- 
ing eſtates, and of making them liable to a multitude of condi- 
tions and minute deſignations for the purpoſes of railing money, 
without an abſolute ſale of the land; and ſometimes the like pro- 
ceedings were found uſeful in order to make a decent and com- 
petent proviſion for the numerous branches of a family, and for 
other domeſtic views. None of which could be effected by a 
mere, ſimple, corporal tiansfer of the ſoil from one man to an- 
other, which was princi ab calculated for conveying an avlotute 


nm WY 4. v. 7. | 98 Hickes Difert. 72 /tolar, 5 
1 e Stiernhook, de jure Sweon. 1. 2. c. 4. 


unlimited dominion. Written deeds were therefore in 

in order to ſpecify and perpetuate the peculiar pur of the 
arty who conveyed: yet ſtill, for a very long ſeries. of years, 

; they were never made e uur. „We in e w ht IR ans 
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rr ERY wars 8 ſeifin,” _ pen common We 15 dene * 
nade upon every grant of an eſtate of freehold in hereditamentz 
urn an- whether - inheritance or for life only. In heredita- 
| A nnen be ann; 3 ors 1 5 
intereſts, it is not buen en lealze-for. years ern an actual 
entry — to veſt the eſtate in the leſſee: for the bare 
leaſe gives him only a right to enter, which is called his intereſt | 
in the term, or intereſſe termini; and, when he enters in purſuance 
of that right, he is then and not before i in eee of his term, 
and complete tenant for years ?. This entry by the tenant him- 
ſelf ſerves the purpoſe of notoriety, as well as livery of ſeiſin 
from the grantor could have done; which it would have been 
improper to have given in this caſe; becauſe that ſolemnity is 
appropriated to the conveyance of a freehold. And this is one 
reaſon why freeholds cannot be made to commence in futuro, be- 
cauſe they cannot (at the common law) be made but by livery of 
ſeiſin; which livery, being an actual manual nien of wle 
ine; muſt take allet in granted or not at all. 4. 
on he; creation 158 a le 8 at one . * Go 
time with a particular eſtate for years, we have before ſeen that 
at the common law livery muſt be made to the particular tenant”. 
But if ſuch a remainder be created afterwards, expectant on a 
| leaſe for years now in being, the livery muſt not be made to the 
leſſee for years, for then it operates nothing; nam quod ſemel 
te neum eſt, amplius meum oe non Om but it muſt be made 
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to tlie remainder- man himſelf, by conſent of the leſſee fop years . 
for without his conſent no livery of the poſſeſſion can be given:; 
partly becauſe ſuch forcible livery would be an ejectment of the 
tenant from his term, and partly for the rate en given“ 
b. Nee n che doctrine of attomme na. 
lib au 31 | 
 Liveny-of Kifn'4 is nd in wat or in Wok Livery in . 
| performed. The feoffor, leſſor, or his attorney, together ; 
with the feoffee, leſſee; or his attorney, (for this may as effectually 
be done by deputy or attorney, as by the principals themſelves in 
derſon) comè to the land, or to the houſe ; and there, in the pre- 
ſienet of witneſſes, declare the contents of the feoffment or leaſe, 
on Which livery is to be made. And then the feoffor, if it be of 
land, doth deliver to the feoffee, all other perſons being out of 
the ground, a clod or turf, or a twig or bough there growing, 
with words to this effect. deliver theſe to you in the name 
« of ſeiſin of all the lands and tenements contained in this deed.” 
But, if it be of a houſe, the feoffor muſt take the ring, or latch 
of the dor, the houſe being quite empty, and deliver it to the 
feoffee in the fame form; and then the feoffee muſt enter alone, 
and ſhut to the door, and then open it, and let in the others” 1 
If the conveyance or feoffment be of divers lands, lying ſcattered 
in one and the ſame county, then in the feoffor's poſſeſſion, livery 
of ſeiſin of any parcel, in the name of the reſt, ſufficeth for all*; 
but, if they be in ſeveral counties, there muſt be as. many liveries 
as there are counties. For, if the title to theſe lands: comes to be 
diſputed, there muſt be as many trials as there are counties, and 
the jury of one county are no judges of the notoriety of a fact 
in another. Beſides, antiently this ſeiſin was obliged to be deli- = 
vered coram paribus de vicineto, before the. peers or freeholders 
of the neĩghbourhood, who atteſted ſuch delivery in the body or 
on the back of the deed; according to the rule of the feodal 
law?, f debent intereſſe mveftiturae feudi, et non alii: for which 


es. Lit. 38. x Litt. F. 414. 
pag. 288. NEL, eld 7 Fend.l.2. l. 58. 
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this reaſon is eipreſſiy given; becauſe the peers: * of the 
N bein 


g bound by their oath of fealty, will take care that na 
aud be committed to his prejudice, which ſtrangers might be 
apt to connive at. And though, afterwards, the ocular atteſta- | 
tion of the pares was held unneceſſary, and livery might be made 
before any credible witneſſes, yet the trial, in caſe it was diſpu- 
ted, (like that of all other atteſtations*) was ſtill reſerved to the 
pares or jury of the county. Alſo, if the lands be out on leaſe, 
though all lie in the ſame county, there mult be as many liveries 
as there are tenants: becauſe ho livery can be made in this caſe, 
but by the conſent of the particular tenant z and the conſent of 
one will not bind the reſt *;- And in all theſe caſes it is prudent, 
and-uſual, to endorſe the livery of ſeiſin on the hack of the tleed, 
ſpecifying the manner, place, and time of making it; together 
with the names of the nn din a7 


35 


een in ent is > bow the baum i is not ng 3 d. 
but i fight of it only; the feoffor ſaying to the feoffee, J give 
you yonder land, enter and take poſſeſſion.” | Here, if the feoffes 
enters during the life of the feoffor, it is a good livery, but not 
otherwiſe z unleſs he dares not enter, through fear of his life of 
bodily harm: and then his continual claim, made yearly, in due 
form of law, as near as poſſible to the lands, will ſuffice with- 
out an'entry.*. This livery in law cannot however be n or 
received by ee but * by: the . themſelves s; 


a. Tux conveyance by OY ina is r r to. 
the creation of an eſtate - tail, as feoffment is to that of an eſtate 


in fee, and leaſe to that of an eſtate for life or years. It differs 
in nothing from a feoffment, but in the nature of the eſtate paſſ- 
ing by it: for the operative words of conveyance in this caſe are 
0 dedis; and gifts in tail are equally imperfect without livery 


2. See pag. 307. | og: | | | d Litt. . 421, &c. 
4 Gilb. Ten. 35. Co. Litt. 48. 
. | | | Bid. 52: 
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of in, as feoffments- in fee-fimple*, And this * diſ- 
tinction. that Littleton ſeems to take, when he ſays , it is to be 
« underſtood that there is feoffor and feoffee, danar: and donee, 
leſſor and leflee ;” viz. feoffor is applied to a feoffment in fee- 
ſimple, donor to a gift in tail, and leſſor to a leaſe for Nl or for 
years, or at will. In common acceptation gifts are freq rs 
: oi NN wick the. next N of deeds; which e 


2 


4 


ns 6 Ag} ANT A Es Lao 3 che 3 3 hor 255 com- 
mon law of transferring the property of incarporeal heredita- 
ments, or, ſuch; things whereof. no livery can be had. For 
which reaſon all e hereditaments, as lands and houſes, 
are ſaid to lie in livery ; and the others, as advowſons, commons, 
rents, . &c, to lie in grant. And the reaſon is given 
by Bracton ® : ** zraditio, or livery, nihil aliud gſi quam rei corpo- 
e rails de on in penſonam, de manu in manum, tranſlatio aut in 
cc pPalſellonem inductio; ſed res incorporales, qua? ſunt ipſum jus rei 
7 vel corpori inhaerens, traditionem non n Theſe there - 
fore paſs merely by the delivery of the deed. And in ſigniories, 

or reverſions of lands, ſuch grant, together with the attornment 
of the tenant (while attornments were requiſite) were held to be 
of equal notoriety with, and therefore equivalent to, a feoffment 
and livery of lands in immediate Poſſeſſion. It therefore differs 
but little from a feoffment, except in it's ſubject matter: for the 
operative words therein commonly uſed are dedi et conceſh; « mare 


4e given ans . 


4. At LEASE is properly a conveyance of any lands or te- 
nements, (uſually in conſideration of rent or other annual re- 
compenſe) made for lite, for years, or at will, but always for 
a Voſs time than the leſſor hath in the premiſes : for if it be 
for the whole: intereſt, it is more properly an aſſignment than 
a leaſe. The uſual words of operation in it are, ** demiſe, grant, 


a Lite, $. 59. 5 1 Ibid. 172. 
1 57. nm . 4. c. 18. 
* Oo. Litt. 9. 
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thi 


of po is m old Sitbn” 1 of Rr ern TW ae 
it came to be uſed inſtead of rent or rendet, becauſt antiently 
e greater part "of rents wete reſerved in proviſions in corn, | 


in poultry, and the like; till the uſe of money became more 


frequent. 


8 that u Trier 


* Ar marius, was one who held his 


lands upon payment of à rent or fhrme: though at preſent, by 
a gradual departure from the original ſenſe, the word farm is 
brought to ſignify the very eſtate or lands fo held upon farm or 
rent. By this conveyance an eſtate for life, for years, or at will, 


may b Ye created, 


either in corporeal or incorporeal hereditameiits: 
ery of ſeiſin is indeed incident and neceſſary to one 


ſpecies of "leaſes, viz. feaſts for Re of corporeal hereditaments; 


rt no other.” 2 e | ERP . . | 
W ATEV: ER "reſtictions, FE 55 irh of t 21 
might in times of very high antiquity be obſerved with regard'to 
by the common law, as it has ſtood for many cen- 


leaſes ; -yet 
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turies, all perſons ſciſed of any eſtate might let leaſes to endure 


the wi 


{6 long as their own intereſt laſted, but no longer. Therefore 
tenant in'fee-ſimple might let leaſes of any duration] for he hath” 
10le ecke : but tenant in tail, or tenant fo life, could 


make no leaſes which ſhould bind the iſſue in tail or reverſioner; 
nor could a huſband; ſeiſed j Jure uxoris, make a firm or valid teaſe 
for any longer term' than the joint lives of himſelf and his wife, 
for then his intereſt expired. Yet ſome tenants for life, where 
the fee-fimple was in abeyance, might (with the concurrence of 
ſuch as have the guardianſhip of the fee) make leaſes of equal 


duration with thoſe granted by tenants in fee-ſimple : 
parſons and vicars with conſent of the patron and ordinary®. 


ſuch as 


80 


alſo biſhops, and deans, and ſuch other ſole eccleſiaſtical corpo- | 
rations as are ſeiſed of the fee-ſimple of lands in their corporate 
right, might, with the concurrence and confirmation of ſuch 
perſons as the law requires, have made leaſes for years, or for 
life, eſtates in tail, or in fee, without any limitation or control. 


1 A 88 Gl. 229. 


o Co. Litt. 44. 


And 
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f corporations aggregate might have made what eſtates they 
nes without the confirmation of any other perſon whatſoever. 
Whereas now, by ſeveral ſtatutes, this power where it was un- 
reaſonable, and might be made an ill uſe of, is reſtrained ; and, 
bete in the other caſes the reſtraint by the common law ſeemed 
hard, it is in ſome meaſure removed. The former ſtatutes 


th 1 the reſtruining, the latter the enabling ſtatute. M. will 
q take a e of them all, in pelt of time. 


"Y x 2 
I A { 


Ab p, firſt, the adn Meents, <1 32 40 VIII. * em- 
powerd three manner of perſons. to make leaſes, to endure for 
three lives or one and twenty years, which could not do ſo be- 
fore. As, firſt, tenant in tail may by ſuch leaſes bind his iſſue 
in tail, but not thoſe i in remainder or reverſion. Secondly, a huſ- 
band ſeiſed in right of his wife, in fee - ſimple or fee- tail, pro- 
vided the wife joins in ſuch leaſe, may bind her and her, heirs 
thereby. Laſtly, all perſons ſciſed of an eſtate of . tee-fimple in 
right of their churches, except parſons and vicars, may (without 
the concurrence of any other perſon) bind their ſucceſſors. But 
then there muſt many requiſites be obſerved, which the ſtatute 
ſpecifies, otherwiſe ſuch leaſes are not binding. 1. Tho. leaſe 
muſt be by indenture; and not by deed poll, or by parol. 2. It 
me begin from the making, or day of the making, aud. _ at 

ny greater diſtance of time. 3. If there be any old leaſe in being, 
ir muſt be firſt abſolutely ſurrendered, or be within a year of ex- 
piring. 4. It muſt be either for twenty one years, or three lives; 
and not for both. 5. It muſt not exceed the term of three lives, or 
twenty one years, but may be for a ſnorter term. 6. It muſt be of 
corporeal hereditaments, and not of ſuch things as lie merely, i in 
grant; for no rent can be reſerved thereout by the common law, 
as the leſſor cannot reſort to them to Aae 7. R muſty of 


n peoration, and the ſucceſſor ml 5 intitled 
4 But now by the ſtatute 7. 850 II. c. 17. to recover the rent by an action of debt, 
a leaſe of tithes or other incorporcal here which (in caſe of a freehold leaſe) he could 
_ ditaments, alone, may be granted by any not have brought at the common law. 

bi hop or eccleſiaſtical or eleemoſynary cor- | 
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years 0 out of the terre Ader fer lie, e pane will; or 15 


yeany DN kT leaſe. 


Which enacts, that all 
inelude even thoſe confirmed by the dean and chapter; the which, 


than for the term of one and twenty 
current leaſes, if confirmed by the 


Vided they do not exceed (together with the leaſe in being) the 
fair Poſſeſſions to be made over to her by the prelates, either for 


| ites, whom ſhe thus gratified without any expenſe to herſelf, To 


ced by the ſtatutes 14 Eliz. c. 11 & 14. 18 Eliz. c. 11. and 
43 Eliz. c. 29. which extend the reſtrictions, laid * the laſt 


wt del, e eee 45 0. 
fe. 9 Such Any: muſt r 
eachment of waſte: ber ate the guar 


the ee improvement of tillage) to prevent ele 
bu es, — the * wife, or the 1 pres of 


- y N Ei. hg 2 * 8 
8 157 . e & FE i” £4 75 on * 
FTC. ͤ . Dov. 5 ii i 


NE owe, tn Woes time; tube be dabling or «rain 
ſtatute, i Eliz. e. 19. (made entirely for the benefit of the ſucceflor) 
grants by archbiſhops and biſhops (which 


Ir or unreaſonable, vy. 


od at common law) other 
years or three lives from the 
making, or without reſerving the uſual rent, ſhall be void. Con- 
dean and chapter, are held to 
tate, and therefore valid; 


12 


be within the exception of this ſta 


term permitted by the act. But, by a faving expreſſly made, this 
ſtatute of 1 Eliz. did not extend to grants made by any biſhop 
to the crown ; by which means queen Elizabeth procured many 


her own uſe, or with intent to be granted out again to her favour- 
prevent which for the future, the ſtatute 1 Jac. I. c. 3. extends 
che pun to omg Ws . r bed "RING. as well a as 


| Next comes the ſtatute 13 Eliz. c. 10. explained and enfor- 


T Co. Litt. 45. — Rep. 71. 
| 5 | mentions! 


mentioned ſomes on bag, to certain W inferior corpora- 
ga tom laying all which together 


1 cc 1 > e cathedrals, — 


3 — Pra WP 
leſſes be bor id to keep them in repair: e, mee 
aliened in fee · ſimple for lands of — value in recompent 

4. Where there is an old leaſe in being, no concurrent teaſe hal 
be made, unleſs where the old one will e within three 
years. 5. No leaſe (by the equity of the ſtatute) 
without impeachment of waſte . 6. All bonds and covenants 
tending to ff " the ee of qe Katutes 1 13 & 18 _ 
enn a 


Con NCERNING | theſe reſtriQtive ſtatutes "Ub are two > obſerva 
tions to be made. Firſt, that they do not, by any conſtruction, 
enable any perſons. to make ſuch leaſes as they were by common 
law diſabled to make. Therefore a parſon, or vicar,. though he 

is reſtrained from making longer leaſes than for twenty one years 
or three lives, evem-wwith the: conſent of patron and ordinary, yet 
is not enabled ta make any leaſe at all, ſo as to bind his ſuc» 
ceflor, witſuut obtaining ſuch conſent®. Secondly, that though 
leaſes. contrary to theſe.as are declared void, yet they are good 
againſt the for: during his life, if he be a ſole. corporation; 
and are alſo good againſt an aggregate corporation ſo: long as the 
head of it lives, uo is preſumed to bei the moſt concerned in 
intereſt. For the act was intended for the benefit of the ſucceſs 
ſor or only; and no man-ſhalbmake an ee ok emen 
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then ind ſecretar ook ond — 6 9 e | 
value of money y had ſunk, and the price of all proviſions riſen, 
by the quantity of bullion imported from the newfound Indies, 
(rhich effects were likely to increaſe to a greater degree) deviſed 
this method for upholding the revenues of colleges. Their fore- 
ſight and penetration has in this reſpect been very apparent: for. 
though the rent ſo reſerved in corn was at firſt but one third of 
the old rent, or half of what was! {till reſerved in money, yet 
now the Proportion is nearly inverted; and the money ariſing 
from corn rents is, man an almoſt double t to > the rents 
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Alt Tu E leaſes ef be ing are WAP esd in 
ade of their non- reſidence, by ſtatutes 13 Eliz. c. 20. 14 Eliz. 
c. 11. and 18 Eliz. c. 11. which direct, that, if any beneficed 
clergyman be abſent from his cure above fourſcore days in any 
one year, he ſhall not only forfeit one year's profit of his bene- 
fice, to be diſtributed among the poor of the pariſh ; but that 
all leaſes made by him, of the profits of ſuch benefice, and all 
eovenants and agreements of like nature, ſhall ceaſe and be void: 2 
except in the caſe of licenſed pluraliſts, who are allowed to de- 
miſe: the living, on which they are non-reſident, to their curates 
only; provided ſuch curates do not abſent themſelves above forty 
days in any one year. And thus much for ales; with hens ſe= 
veral enlargements and reſtrictions . 2 OE 
* Strype's annals of Eliz. which is very curious and Achte, 1 muſt 


8 * the other learning relating to Ieaſes, bas the ſtudent to 3 Bac. abridg. 295 title, 
gfe 


* . 4 5 1 n 4 TY f 
Hag nod nme 
5 Ax 9 | a f ; irs, AIG: 
| 7 
in conſid 1 * 1 mM The word . — and Unite 


vidualiy requißte and appropriated by law to this caſe, that i it can- 
not be ſupplied by any other word or expreſſed by any eircumlo- 


* bus. for chat i is immaterial; but of intergſ; as fee - ſimple for 
fee · ſimple, a leaſe; for twenty years for a Ieaſe for enth. yeats, 
andd the like. And the exchange may be of things that lie either 
in grant or in livery* But no livery of ſeiſin, even in exchanges 


of freehold, is neceſſary to perfect the conveyance :: for each 


ty ſtands in the place of the other and. nen his „ 


each of Sheen hath. — had er poſi a of zun ern 


toriety > "And 0 alla, if t two nk ni by p45 of patron and 
ordinary, exchange their preferments ; and the one is preſented, 
inſtituted, and inducted, and, the other is preſented, and inſtitu- 
ted, but dies before induction; the former ſhall not keep his new 
benefice, becauſe the exchange. was not completed, and there- 


fore he ſhall return back to his own. For if, after an exchange 


of lands or other hereditaments, either party be evicted of thoſe 
which were taken by him in exchange, through defect of the 
other's title; he ſhall return back to the poſſeſſion of his m 


by ume of the ne me ned in all: —__ 


6. 8 PARTITION, is hea: al 6 or more * co- 
parceners, or tenants in common, agree to divide the lands ſo 
held among them in ſeveralty, each taking a diſtin& part. Here, 
as in ng L 


* + $82 1 Ty 1 8 * 


Pris, terms, for N where the ſubjed, . 8 d Co. 8 r 
is treated in a perſpicuous and maſterlß Lit. $. 62. POE! 
manner; being ſuppoſed to be extracted 4 Co. Litt. 56. n 7 
from . ir igEhy Giro, 85 Tan . ene $00.57 
= Co. Litt. 50, 51. | | f pag. 301. 1 ' 
in, £44 05 oe ny rn NY e DEICE 
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s exchanged muſt be equal in-quantity*; not 


it af — 30 


tances there is a unity: of intereſt, ann in hy dean 


of kene: i is bee that «they all mutuall 7 conv. 


[have uode 3 
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| | er — —— ſome other conveyance precedent, and 
1 OT only ſerve to enlarge, confirm, alter, reſtrain; reſtore, or N 
=. 5 the wer-, aue ay gre original contyeyahee, BA 1 
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1 ey Rn Are which a fg te c ey ee of a 
- nas righs in lands or tenements, to another that hath ſome 
former eſtate in poſſeſſon. The words genere ufed therein 
are i remiſed, releaſed, and for ever quit claimed. „And theſe 
releaſes may enure either, I. By way of entarging an ate, or 

entarger' I gſtarr : as, if there be tenant for life or yeats, re- 
„ mainder to another in fee, and he in remainder releafes alf his 
a e right to the particular tenant and his heirs, this gives him the 
eſtate in fee. But in this caſe the releſſee muſt be in poſſeſion of 
ſome eſtate, for the releaſe to werk upon; for if there be leſſee 
for: yeuus, and, before he entats and is in pofſeffion, the leffor re- 
leaſes to him all his right in the reverſion, ſuch releaſe is void for 
want of poſſeſſion in the releſſee . 2. By way of pain un gfute, 
or mitter Þ effate as when one of two coparceners releaſeth all 
her right to the other, this paſſeth the fe- f imple of the whole". 
And in both theſe caſes 458 mull be a privitꝝ of eſtate between 
the releſſor and relefiee * that 3 is, one of thew eſtates muſt be 


3 Lit. $. 250. Co. Litt. For * Ibid. 8 * 7 7 
»Litt. 5. 4452 „ $7, Nenn | { 
id. 5. 465. | bid. 272, 273. 99 85 1 
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1 his eſtate, and 


; n el WY 
ated to the othes: ut + ard the ate cite 
4.8 May b — or micter Ir Mbit: bs if 4 
| minbedifleiſed, and releaſeth to his diſſeiſor all his right; hereby 
the diſſeiſor acquires a new right, which changes the quality of 
nd renders that lawful which before was "rortiouls *. 

4. By wiy of exHhguifhmlenc+ as if my rhhtant for life makes 
leafs 10 A for life, remaintler to B and hib heits, and 1 releaſe to 
A, this extih@billics ui) ripht 10 the teverdon; and ſhall enufe 
to the aclvantage bf B's remaindet as well as of A's particular 
eſtate . 5. By way of entry and feoffitient : as if thete'be two 


put an end to the diffeiſin, and aftertwards had enftolled 


of x future WteteR,. e may convey that tight ot wn by a 


13 „ ww 1 


2 T\ 


. the words of making it'are te Have piven, granted, rati- 


of the dEfinition'is,” if tenant for its feaſeth for forty years; and 
dieth Cuting that term; ; Kite the Kae for years is voidable by 


him in reverſton: yet, 'F Re hath confirmed the eſtate of tlie 
leſſee for. di tu before ths death of tenant for Tife, it is fo lon- 


ger "yoida le but kire'. NP Later brithch, or that whick tenids 
B 21 Inſt. 205; 
7 Tbid. F. 470. 0 "= 5 | 17 Litt. 5. 515. 5327.1 

ft e 12 278. 0 Nd, 3. 516, 


to 


joint Uifſeifors, afid the diſſe releafes to one of tliem, he all 
be ſole ſeiſed, and ſhalt keep otit his former companion; which 
is the fame ih effect as if che diſſeiſte had entered; and thereby 
one of 
tg difſeiſors in feet. And hereupon we may obſerye, that when 
a nan has in himſelf the pöſſeſfioh of lands, he muft at the com- 
mon law convey the eibold by feoffment ald IVeiy; Which 
makes a öl in the country: but if a than has only a right 


mere releaſe to him that is in poffeffiont of the land: for the oc 
95 os the ebe ach a matter of fußelent hotoriety already. 


g. A 00 WIKA 91 18 6f x nature hearly Allied to a re- 
as” Sit Edward Coke b it“ to be a conyeyanct of an 


eſtate of right in eſe, Whereby 4 voidable eflate is its fue and. 
unayoidable, or whereby 4 e eftate is encreaſed: and. 


« fied, app proved, and confirme . 'An inſtance of the firſt branch 
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ty, Py Having it it, F 


| terwards. | And, for the ſame reaſon, | no livery, is required on a re- 


* "Y — 


leaſe or confirmation in fee to tenant for years or at will, though 
a freehold; thereby paſſes; ;lince the reyerſion of the r releſſor, or 
confirmor, and the particular eſtate of the r cleſſce, or confirmee, 

eſtate; and where there is already a poſſeſ- 


are one and the ſam 
ſion, derived from ſuch a privity of Wi any farther delivery oF 
petition wopld, be vain and wap Ae e 


ned . 4 5 
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ps. An, 1 is properly a a tran ir or making over te an- 
other, of the right one has in amy eſtate; but it is uſually applied to 
an eſtate ſor life or years. And? it differs from a leaſe only in this: 
that by a leaſe one grants ; an intereſt Jeſs than his © own, ee, 
to himſelf a reverſion 3 in. afligt m 


Co. Litt. 337. 
» Ibid. 338. 
» Perk. F. 589. 


peer oy a ta 
DEFEA Kaner i is a e | ag; ile Wh whe ſame 
ime —— 5 feoffment or other conveyance,” containing certain 
conditions, upon thie perfort ance of which the eſtate then crea- 
ted n) be Afeuted or totally undone. And in this manner 
mortgages were in former times uſually made; the mortgagor 
mortgagee, and he at the ſame time executing a 
ice, whereby the feoffment was rendered void 
N of the money borrowed at à certain day. And 
an, When executed at the fame time with the original feoffment, 
eonſidered as part of it by the antient law*; and, therefore 
only, indulged : no ſubſequent ſecret revocation of a ſolemn « con- 
yveyance executed by livery of ſeiſin, being allowed i in thoſe days 5 
of ſimplicity an and truth; though, when uſes were afterwards i in- 
troduced, a revocation of ſuch uſes was permitted by the courts : 
of equity. But things that were merely executory, or to be com- 
pleted by matter ſubſequent, (as rents, of which no ſeiſin could 
be had till the time of payment; and ſo alſo annuities, condi- 
tions, warranties, and the like) were always: liable to be recalled 


_ defeatinces' made fubſequent to the time of their creation. . 
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u. Ti HERE ht remain to be peten of ſome few conveyan- 
ces, which have their force and A paring by virtue of the e 


Gr * I \ Hs ® 7 
0 uſes. n 
898 * 5 
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Vers ail rage) are in their original of a nature very ſimilar, 
or rather exactly the ſame: anfwerin g more to the fidei-comm? ſum 
than the vſus-fruF#us'of the civil law; which latter was the tem 
porary right of uſing a thing, without having the ultimate pro- 
perty, or full dominion of the ſubſtance*, But the Fader: commi- 
fam, which uſually * was created by will, was the diſpoſal. of an 
inheritance to one, in confidence that he ſhould dane it or diſ 


* From the French verb defaire, — d Bid. 237. n 4: e 
reddere. — r 
Ty Co, Litt. ne. 
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the lan Fi vr. oe tontnks "that he. ane 5 of the land. ac 
cording te che intentions, of cg que ul or him to whole uſeit 
W: muede, and ſuffer him to take. the profitg , As, if a feof» 
ment w; as made to, A and his heirs, to che uſe, of lor in traf for) .B | 


499 his 15 here at the common law A the ferrergenant had the 
legal property and poſſeſſion of the land, but B the clue 


a profits Wee 9 it. 
21822 ii Fly 5718 r 29 10 ff: at 

; Tus notion was tranſpl: ated. into England from the call — 
about the cloſe of, the reign, of Edward: III., by. means of the 
foreign eccleſiaſtics; who introduced it to — * the ſtatutes of 
mortmain by obtaining grants of lands, not to their he anrhantes 
directly, but to 2% ge , the religious houſes.” : which, th - 


cal chancellors of thoſe times held to be fidei-commi a, and kinds 
ing in conſcience ; and therefore aſſumed the juriſdiction, which 


Auguſtus had veſted in his praetor, of. compelling the execution 
of ſuch truſts in the court of chancery. And, as it ag moſt 
eaſy to obtain ſuch grants from dying perſons, a maxim way eſta : 
bliſhed, that Ä by law, the lands themſelves were; not. de- 

vine yet if a teſtator had enfeoffed another to his own, uſe, 
and ſo was 5 Noel of, the uk qaly,, ſuch, uſe was. deviſabie nd I 


Vn. 2. tit. 23. . 5 Stat. 50 Edv. Ui. e. 6. a Ric, U. 05 
© Ff. 43. 26. 1. Bacon on uſes, 80. 306. v gee page 21. | 
F Plowd. 3 52. | 


. * conſcience and in to have 


will. 


eite 1 106 NaN 44 Bo ee, | 
99 des deine a mani i «fun, 
ra continued to be often innocently, and ſe 


— , applied 40 a . particu 
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nience, * — time to time require. Till at length, during 
our long wars in France and the ſubſequent civil eommotions 
between the houſes of Vork and Lancaſter, uſes. grew almoſt 
univerſal :.. through the deſire that men had (when their lives 
vere continually in hazard) of providing for their children by 
will,” and of ſecuring their eſtates from forfeitures; when each 
of the contending parties, as they became uppermott, alternately 
attainted the other. Wherefore about the reign of Edward IV., 
enn whoſe time, lord Bacon remarks &, there are not ſix caſes 
5 d relati babe e nee ee the courts of equity 
begay 1 reduce n to Eng of a n. ſyſtem. | 


eee it was s held that W a give no 
relief, but againſt the very perſon himſelf intruſted for cefluy gue 
uſe, and not againſt his heir or alience. This was altered in the 
reign of Henry V1, with reſpect to the heir ; and afterwards 
the dame rule, by a parity of reaſon, was extended to ſuch non 
nees as had purchaſed either without a valuable conſfideratian, or 

With emen of che uſe . But a purchaſor for a va- 
luable confideratian, without notice, might hold the land diſ- 
charged of any Ant or ennfdence. And allo it Was held, that 
neither che king or queen, on acoount of their dignity royal, 
nor e Aggregate. on account o it'slimited capacity s 


3 pag. 272. $5 of n Bro. Abr. tit. Feoffm. al fe. 21. dan 
k on uſes. 313. ol uſes. 346, 347. 

Keilw. 42. Yearbook 28. Edu IV. 6. Bro. Abr. tit, Saf an] = — Ba- 
m Keilw. 46. Bacon of uſes 22. con. 347. 


Vor. II. 8 we 8 could 


bet Antes ed es 


And, 0 the” feoffee to uſes died without heir, or coniined | 
to che waſt; eee law; — end 


21k ane. other hand ts uſe itſelf, or debe of eg = uo 


And, 1. It was) held that nothing could be granted to a wid; 
whereof the uſe is inſeparable from the poſſeſſion as annuities, 


he expreſſiy declares it to be to the uſe of an 


many other reſpects aequitas ſequitur legem, and cannot eſtabliſh 


hold the lands, but were adroohugelbe; to'e " 


yi either the” log: Who entered _— 5 
ö y/nor the wife whowas if igned her dow 


title in reaſon Was no o better than that of +the:heirgit > 1657 
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Geng learnedly refined upon with many elabora 


ways, commons, and authorities, gue ipſa uſu conſumuntur *: or 
whereof the ſeiſin could not be inſtantly given. 2. A uſe coule 

not be raiſed: without a ſufficient conſideration. + For Where a 
man makes a feoffment to another without any conſideration, 
equity preſumes that he meant it to the uſe of himſelf *: unleſs 
ther, and then no- 
thing ſhall be preſumed contrary to his own expreſſions.. But, 
if either a good or a valuable confideration appears, equity will 
immediately raiſe a' uſe correſpondent to ſuch confideration *. 
z. Uſes were deſcendible- according to the rules of the common 

law, in the caſe of inheritances in poſſeſſion“; for in this and 


à different rule of property from that which the la has eſta- 
Vliſhed. 4. Uſes might be aſſigned by fecret deeds between the 
parties“, or be deviſed by laſt will and teſtament? :| for; as the 
legal eſtate in the ſoil was not transferred by theſe tranſactions, 
no livery of ſeiſin was neceſſary; and, as the intention of the par- 
ales was the A be in n en of e 150 


P 1 Rep. „% *** : v Moor. 684. 

11 Jon. 127. N e 
* Cro, Kliz. 0009dꝓd Bacon of uſes. 312. 
» Sec pag. 296. | I id. 308. 


© 1 And. 7. : 3 
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nding in, 


2 EXT gue % ul dats co 
m as accoun ted by "wang to be only W ere 
jap > ery wigs not liable to any of the feodal burthens ; | 
minor did not eſcheat for felony or other defect of 
2 for eſcheats, Se, are the conſequence of tenure, and 
uſes are held: of anz but the land itſelf was liable to eſcheat, 
whenever the ef the feoffee to uſes was extinguiſhed by 
crime or by deſect; dart the lord (as was before obſerved) might 
hold it diſchargedof. theuſe?; 6. No wife could be plu ris G or 
huſband ok his curteſy, of a uſe*: for no truſt was declared 
for their b ; at the original grant of the eſtate. And there- 
fore it became cuſtomary, when moſt eſtates were put in uſe, to 
ſettle before marriage ſome joint eſtate to the uſe of the huſband 
and wife for their lives; which was the original of modern join- 
tures*; 7. A uſe could not be extended by writ of e/egit, or 
other legal pro eſs, for the debts, of ce/tuy gue 1e. For, being 
merely a creature of equity, the common law, which looked no 
farther than to the perſon act min ſeiſed of the men could A 
eee er eee 00 bb Nacht 37 0 


1 Tis inprbRicable; 0h our nne ao to } purſe the * hog | 
trine of uſes through all the refinements and niceties, which the 
ingenuity of the times (abounding in ſubtile diſquiſitions) deduced 

from this child of the imagination; when once a departure was 
permitted from the plain ſimple rules of property eſtabliſhed by 
the antient law. err principal outlines will be fully ſufficient 
to ſhew the ground of lord Bacon's complaint*, that this courſe 
of proceeding. <«avas turned to deceive many of their juſt and 
4 reaſonable rights. A man, that had cauſe to ſue for land, knew 
L not againſt 1 to bring his action, or who was the owner 


* 


2 Stat. 1 Ric. III. .. . | See pag. 137. | 4 
Bro. Abr. ibid. 23. Bro. Abr. tit. executions. 90. 
e | f Uſe of the law. 153. 


© 4Rep.1. 2 And. 75. | | dees | 
CE fe x «of 


Ihe Rrot 1 


The wife was defrauded of her thirds ;; Sd 
Le th lord of his wardſhip, relief, heriot, and er. 


t ks — made ——— ; 
wliſhed his conveyances and leafes made without t 

concurrence his feoffees® ; and Save the lord tue e wardſhi 

1 hors pe with certain other _—_— rs png; adele r 


tended to confdr e qu tes «6 the 


— — or, in 


ſtatute for transferring uſes — ey | 
* derived 1 er was done at the aceefion rof king Ri- 


the e was how ee fins boon adds to hold — | 
diſcharged of the uſe. But, to obviate ſo notorious an injuſtice, 

art act of parliament was immediately paſſed », which ordained 
that, where he had been ſo infeoffed jointly 1 other eee, | 
the land ſhould veſt in the other feoffees, as if he had 
named; and that, where he ſtood ſolely infeoffed, che! is 
itſelf ſhould veſt in cgſuy que uſe in like manner as he had the 
uſe. And ſo the ſtatute 25 Henry VIII, after reciting the various 
inconveniences before - mentioned and many others, enacts, that 
hen any perſon ſhall be „i of lands, &e; to the uſe, confi- 
Fe _— or "ll of xd othey yan or "my ne | bes n 


b Stat 50 Edw. nd c. 6. W " el. PN vp 1 Ric. III 271. 


©. 3. 19 Hen. VII. c. 15. | Stat. + Hen. VII. c. 17. PAY vn. 
d Stat. 1 Ric. II. c. 9. 4 Hen. V. e. 7. c. 15. 
21 Hen. VI. c. 3. 1 Hen. VII. c. 1 1 Nic. III. c. 5. 
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the! m that have — ch qualithy mee, forms al 


eſſion to the uſe, and transfers the 
2222 v 


as s well at law ax qui 


ſe into poſſeſſion: thereby 
er of the meer eppes wer 
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equitable ownerſhip ; the courts of common law began to take 
cognizance of uſes, inſtead of ſending the party to ſeek his re- 


of conveyance, very many of the rules before nnn n 

were adopted with improvements by the judges 
law. The ſame perſons only were held — being ſeiſed 
to a uſe, the ſame conſiderations were neceſſary for raiſing it, 
and n could only be raifed of the fame hereditaments, as for- 


merly. But as the ſtatute, the inſtant it was raiſed; converted it 


into an actual poſſeſſion of the land, a great number of the in- 
cidents, that formerly attended it in it's fiduciary ſtate, were now 
at an end. The land could not eſcheat or be forfeited by the act 
or defect of the feoffee, nor be aliened to any purchaſor diſchar- 
ged of the uſe, nor be liable to dower or curtefy on account of 


ho ſeiſin of ſuch feoffee ; becauſe the legal eſtate never reſts in 


him for a moment, but is inſtantaneouſly transferred to ceſtuy que 
uſe, as ſoon as the uſe is declared. And, as the uſe and the land 
were now convertible terms, they became liable to dower, curteſy, 


and eſcheat, in conſequence of the ſeiſin of ceſtuy que uſe, who 


was now become the rerre- tenant alſo ; and they likewiſe were 
no . deviſable by will. 


Tas 


d d and be ſeiſed | 
nd that the eſt of 


dition, as they had before in the uſe.” The ſtatute thus 
eurer — - as-our- lawyers term it 5 that is, it eonveys the 


| the ee ere of the feoffee; | 
—— TRogrery of ceſtuy que uſe into a legal inſtead of an 


lief in chancery. And, conſidering them now as merely a mode 
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able period of time zi 10 d 
the uſe of A and B, after a marriage ſhall be had between them®, 


equivalent in point of conſt 

adopted in favour of executory d 

called contingent ert. uſes differ from an executory deviſe; 
in that there muſ 


viſee. And, in both theſe caſes, a fee may be limited to take effect 
after a fee”; becauſe, though that was forbidden by the common 
law in favour of the lord's eſcheat, yet, when the legal eſtate 
was not extended beyond one fee-ſimple, ſuch ſubſequent uſes 
(after a uſe in fee) were before the ſtatute permitted to be limit- 


Bro. Abr. tit. Feeffm. at uſes. 30 | r Pollexf, 78. 10 Mod. 423. 


ponſtenhioin wee cony 7 Woes des 
it: was ach udged, that a ee | 
8 eye ut is made: but, ieee 
ation of cho are ay wait till | the ſe hl 


that time, the ope 
ariſe upon ſome 


remain in the original; oor as, * —— e. to 


or to the uſe of A and his heirs, till B. ſhall pay him a ſum of 
peſo; and then to the uſe of B and his heirs . Which dofrine; 
when deviſes by will were again introduced, and conſidered as 
Rion to declarations of uſes, wasalſo 
deviſes?.” But herein theſe, which are 


ſt be a perſon ſeiſed to ſuch uſes at the time when 
the contingency; happevs. elſe they can never be executed by 
the ſtatute; and therefore, if the eſtate of the feoffee to ſuch 

uſe be deſtroyed by alienation or otherwiſe, before the contin- 
gency ariſes, the uſe is deſtroyed for ever: whereas by an. exe- | 
cutory deviſe the freehold- itſelf is transferred to the future de- 


ed in equity; and then the ſtatute executed the legal eſtate in 
the ſame manner as the uſe before ſubſiſted. It was alſo! held 


that a uſe, though executed, may change from: one to another 
by circumſtances ex ai as, if A makes a froffracnt 


* 2 Roll. Abr. 791. Cro. Eliz 439 5 ; 2 1 i Rep. 134. 138. ed. Eliz. 439. 


3 —_ pag. 173. Bro. Abr. tit. Fran. al uſes. 30. 
ht ; | | 5 10 


of * T Du N 6's. 3 
o the uſe of his" intended wife and her eldeſt for for thei 
lives,” . the mar 

ralty ; and,” upon the birth of a fon, the uſe is executed jointly 

them both. This is fometimes called a ſecondary, ſometimes 

a biting, uſe.” And; whetiever the uſe limited by the deed expires, 

or cannot veſt; it returns back to him who raifed it, after ſuch 


Expiration or” during fack impoſſibility, and is ſtiled a reſulting 


wife for life, with remainder to the uſe of her firſt· born ſon i in 


marriage, it is executed in the wife for life; and, if the dies with- 
out ile the whole reſults back to him in fee“. It was likewiſe 


ture time, and new uſes be declared of the land, provided the 
 grantor' reſerved to himſelf ſuch a power at the creation of the 
eſtate ; whereas the utmoſt that the common law would allow, 
Was à deed of defeazance coeval with the grant itſelf (and there- 
fore eſteemed a part of it) upon events ſpecifically mentioned v. 
And, in caſe of ſuch a revocation, the old uſes were held inſtantly 
to ceaſe, and the new ones to become executed in their ſtead*. 
And this was permitted, partly to indulge the convenience, and 
partly the caprice of mankind ; who (as lord Bacon obſerves 7 
have always affected to have the diſpoſition of their property re- 
W oo in 1 their own , and irrevocable e ever r afterwards. | A 
Wi this ibi train | of debiiibne i in the © courts of 2 the 
br of the court'of chancery over landed property was greatly 


the judges found it hard to get over, reſtored it with tenfold in- 
_ creaſe. 'T hey held in the firſt place, that © no uſe could be li- 


land for money, which raiſes a uſe by implication to the bar- 
gainee, the limitation of a farther uſe to other perſon 1 is re- 


Bacon of uſes. 351. Co. Litt. 237. 
ma. 350. 1· Nep. 120. I oon uſes. 316. 
ee pag. 37. e z Dyer, 15 5. 


pu gnant 


age the wife takes the whole uſe in ſeve- 


uſe: As, if a man makes a feoffment to the uſe of his intended 


:' here, till he marries, the uſe reſults back to himſelf ; after 


held; that the uſes originally declared may be revoked at: any fu- 


curtailed and diminiſhed. But one or two technical ſcruples, which 8 


2 mited on a uſe?,” and that when a man bargains and ſells his 
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. Rig er Boes . 
And therefore,on a feoffment to A 
af B and pl he bem jn pt for C and 
the fact uſe, 


15 C mi ight As s well be permitted 
to yy BR as it did the firſt 7 Jae: Fry 5 legal eſtate might be in- 
ſtantaneouſly tranſmitted down, through a hundred uſes upon 
uſes, till finally executed i in the laſt coftuy uy. Que. uſe... « a8 the | 
ſtatute x mentions only i fuch perſons as, were ſeiſed ho; _— He ale of o- 
chers, this was beld not to. extend to terms of years, or oth 
intereſts, whereof the termor is not d. but only ad, * 
and therefore, if a term of one thouſand years be limited 70 K. 
to the ule of (or in truſt for) B, the ſtatute does not execute this 
uſe, but leaves it as at common law*.., And laſtly, (by more 
modern reſolutions) Where lands are given to ane and his heirs, 
in truſt to receive and pay over the profits to another, this uſe is 
not executed by the ſtatute: for the land muſt remain in 5 
truſtee to enable | hymn ip, perform the truſt * NES 


or the two more antient diſtinctions the courts of equity 
quickly availed themſelves, In the firſt cafe it was evident, that 
B was never intended by the parties to have any beneficial inte- 
reſt ; and, in the Fo the cofuy gue ie of the term was ex- 
preſſly driven into the court of chancery to ſeek his remedy : and 
therefore that court determined, that though: theſe were not uſes, 
which the ſtatute could execute, yet n « they were rruſis. in e- 
quity, which in conſcience ought to be performed. To this the 
reaſon of mankind aſſented, and the doctrine of uſes was revived, 
under the denomination of Zruſts : and thus, by this ſtrict con- 
ſtruction of the courts of law, a ſtatute made upon great delibera · 
tion, and introduced in the moſt ſolemn manner, has had little 
other effect than to make a Light alteration 1 in the Kane. words 


of a conveyance x 


* 3Sad.-25, 236: ˙ ( Kin Caſ. abr. 105 3 
Bacon law of uſes 335. Jenk, 244. * 1 gol. F. ©. gh oh ghd hn © 
c 5; 76. Drier. 169, © F Vaugh, 50. Atk. 591. How- 


He w ke R. e of equity; in e exerciſe af this new 
joriſdietion, have wiſely avoided in a great degree thoſe miſchiefs 
which made uſes intolerable. They now conſider a truſt- eſtate 
(cither when exprefſl; Heclajes or reſulting by neoeſſary implica- 

) as equivalent to the legal ownerſhip, governed by the ſame 
rules of property, and liable to every charge in equity, which 
the other is ſubje& to in law: and, by a long ſeries of uniform 
determinations, for now near a century paſt, with ſome aſſiſtance 
from the legiſlature, they have raiſed a new ſyſtem of rational 
juriſprudence, by which truſts are made to anſwer in genera all 
the beneficial ends of uſes, without their inconvenience or frauds. 

The truſtee is conſidered as merely the inſtrument of conveyance, 
and can in no ſhape affect the eſtate, unleſs by alienation for a 
valuable conſideration to a purchaſor without notices; which, as 


reſbuy que. ufe 'is generally in poſſeſſion of the land, is a thing that 
can rarely happen. The truſt will deſcend, may be aliened, 

is liable to debts, to forfeiture, to leaſes and other incumbrances, 
nay even tb the curteſy of the huſband, as if it was an eſtate at 
law. It has not yet indeed been ſubjected to dower, more from 
a cautious adherence to ſome haſty precedents®, than from any 
well-grounded principle. It hath a0 been held not liable to 
eſcheat to the lord, in conſequence of attainder or want of heirs*: 

becauſe the truft could never be intended for his benefit. But 
let us now return to the ſtatute of uſes. 


Tur only farvice, as was befors obfervel, to which this ſta- 
tute is now conſigned, is in giving efficacy to certain new and 
ferret ſpecies of conveyances ; introduced in order to render tranſ- 
actions of this fort as private as poſſible, and to ſave the trouble 
of making Hvery of ſeiſin, the only antient conveyance of corpo- 
real freeholds : the ſecurity and notoriety of which public inveſ- 
titure abundantly overpaid the labour of going to the land, or of 
ſending an attorney in one's ſtead. But this now has given way to 


E 2 Freem. 43. , Hes 494- Burgeſs and Wheate, Hil. 
a1 Chanc. Rep. 254. 2 P. _ 640. 32 Geo. II. in Canc. 
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12. A>TWELFTH. i ſpecies o 1 4 covenant fo 
| Band feiſed to: uſes : by, which a; man, ſeiſed of lands, .covenants | 
' in. conſideration; of blood or marriage that he will ſtand ſeiſed of 
the ſame to the uſe of his child, wife, or kinſman ; for life, in 


tail, or in fee. Here the ſtatute executes at once the eſtate; for 


the party intended to be benefited, having thus acquired the uſe, 
is thereby put at once into corporal poſſeſſion of the land, wich | 
cout ever ſeeing it, by a kind of parliamentary magic. But this 
conveyance can only operate, when made upon ſuch n 5 
inte g Sonn denie as thoſe of; an or, mTOR) Mw 
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IS A TH 11 RT IT5 n be cies of conveyance, introduced * 
this ſtatute, is that of a bargain and ſale of lands; which is a 
kind of a real contract, whereby the bargainor for ſome, pecu⸗ 
niary conſideration bargains and ſells, that is, contracts to con- 
vey, the land to the bargainee; and becomes by ſuch bargain a 
truſtee for, or ſeiſed to the uſe &f, the bargainee; and then the 
ſtatute of uſes completes the purchaſe !: or, as it hath been well 
expreſſed ®, the bargain firſt veſts the uſe, and then the ſtatute 
veſts the poſſeſſion. But as it was foreſeen that conveyances, thus 
made, would want all thoſe benefits of notoriety, W which the old 
common law aſſurances were calculated to give; to prevent there- 
fore clandeſtine conveyances of freeholds, it was enacted in the 
ſame ſeſſion of parliament by ſtatute 27 Hen. VIII. c. 16. that 
ſuch bargains and ſales ſhould not enure to paſs a freehold, un- 
leſs the ſame be made by indenture, and enrolled within fix months 
in one of the courts of Weſtminſter-hall or with the cu/tos ro- 
tulorum of the county. Clandeſtine bargains and ſales of chattel 
intereſts, or leaſes for years, were thought not worth regarding, 
as ſuch intereſts were very precarious, till about fix years before”; 
which alſo occaſioned them to be overlooked in framing the ſta | 
tute of uſes : and therefore ſuch bargains and ſales are not di- 
rected to be enrolled. But how impoſſible is it to foreſee, and 


& Bacon. Uſe of the law. 151. . 
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provide eint, all the et den ger, of ee Tbis omiſ- 
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A e A ro Ar n H perlen of cbt v. by leaſe 
and releaſe; firſt invented by ſerjeant Moore, ſoon after the ſta- 
| tute of uſes, and now the moſt common of any, and therefore 
not to be ſhaken; though very great lawyers (as, particularly, 
Mr Noy) have formerly doubted it's validity“. It is thus con- 
trived. A leaſe, or rather bargain and ſale, upon ſome pecuniary 
conſideration, for one yeury is made by the tenant of the freehold 
to the leſſee or bargainee. Now this, without any enrollment, 
makes the bargainor ſtand ſeiſed to the uſe of the bargainee; and 
_ veſts in the bargainee the 2/ of the term for a year; and then 
the ſtatute immediately annexes the pelſe Mon. He therefore, be- 
ing thus in poſſeſſion, is capable of receiving a releaſe of the free- 
hold and reverſion; which, we have ſeen before ?, muſt be made 
to a tenant in poſſeſſion: and accordingly, the next day, a releaſe 
is granted to him 1. This is held to ſupply the place of livery of 
ſeiſin; and ſo a eee ot aße and ae 1s ſaid to amount 
toa e * | 5 | 


ts 


1 15. T 0 theſe ay be added deeds't to had: or Ars i the 1055 of 
other more direct conveyances, as feoffments, fines, and reco- 
veries; of which we ſhall ſpeak in the next W eh and, 


16. Deeps of revocation of uſer; ; hinted at in a former page, 
and founded in a previous power, reſerved at the raiſing of the 
uſes*, to revoke ſuch as were then declared; and to appoint others 
in their ſtead, which is incident to the power of revocation *. 
And this may ſuffice for a ſpecimen of conveyances founded upon 
the ſtatute of uſes; and will finiſh our obſervations upon ſuck 
deeds as an to een real ee 
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Ber rok we : Ec: it WO not te bps to güzel a Aa 
A remarks upon ſuch deeds as are uſed not to "convey, but 'to 
charge or incumber, lands, and djfeharge them again: of which 


nature are, e or Wende „ pe eg "and ho ao 
154 ank both.” 
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1. Ax Martini or bond! is a deed· ey a the obligcr's . 
"Red himſelf, his heirs, executors, and adminiſtrators, to pay a 
certain ſum of money to another at a day appointed. If this be 
all, the bond is called a ſingle one, Simplex obligatio; but there is 
| cg a condition added, that if the obligor does ſome parti- 
cular act, the obligation ſhall be void, or elfe ſhall remain in full 
force: as, payment of rent; performance of covenants in a 
_ deed; or repayment of a principal ſum of money borrowed of 
the obligee, with intereſt, which principal ſum is uſually one 
half of the penal ſum ſpecified in the bond. In caſe this condi- 
tion is not performed, the bond becomes forfeited, or abſolute at 

law, and charges the obligor while living; and after his death 
the obligation deſcends upon his heir, who (on defect of perſonal 
aſſets) is bound to diſcharge it, provided he has real aſſets by 
deſcent as a recompenſe. So that it may be called, though not a 
direct, yet a collateral, charge upon the lands. How it affects the 
perſonal property of the FARE. will be more 66.0044 Horgan 
eren Eakbkrer. 


IF the condition of a bend be impotible at Fs time 105. ma- 
king it, or be to do a thing contrary to ſome rule of law that is 
merely poſitive, or be uncertain, or inſenſible, the condition 
alone is void, and the bond ſhall ſtand fingle and unconditional : 

for it is the folly of the obligor to enter into ſuch an obligation, 
from which he can never be releaſed. If it be to do a thing that 
is malum in ſe, the obligation itſelf is void: for the whole is an 
_ unlawful contract, and the obligee ſhall take no advantage from 
| fuch a tranſaction. And if the condition be ba at the time 
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forfeiture of a bond, or it's becoming fingle, the whole penalty 
was recoverable at law : but here the courts of equity interpoſed, 

and would not permit a man to take more than in conſcience he 
ought; via. his principal, intereſt, and expenſes, in caſe the for- 
feiture accrued by non-payment of money borrowed ; the da- 
mages ſuſtained, upon non- performance of covenants; and the like. 

And the ſtatute 4 & 5 Ann. c. 16. hath alſo enacted, in the ſame 


ſpirit of equity, that in caſe of a bond, conditioned for the pay- 


ment of money, the payment or tender of the principal ſum 


due, with intereſt, and coſts, even though the bond be forfeited 
and a ſuit commenced thereon, ſhall be a full ſatisfaction and 


| ue 


2. A 8 18 ee * —_ which a man en- 


a into before ſome court of record or magiſtrate duly authori- 


zed?, with condition to do ſome particular act; as to appear at 


the aſſiſes, to keep the peace, to pay a debt, or the like. It is 


in moſt reſpects like another bond: the difference being chiefly 
this; that the bond is the creation of a freſh debt or obligation 


« lege to owe to our lord the king, to the plaintiff, to C. D. or 
* the like, the ſum of ten pounds,” with condition to be void on 
performance of the thing ſtipulated : in which caſe the king, 
the plaintiff, C. D. Gc, is called the cognizee, is cur cogngſci- 
tur; as he that enters into the recognizance is called the cog- 
nizor, © is qui-cogno/cit.” This, being either certified to, or taken 


by the officer of ſome court, is witneſſed only by the record of 
that court, and not by the party's ſeal: ſo that it is not in ſtrict 


propriety a deed, though the effects of it are greater than a com- 
mon obligation; being allowed a priority in point of payment, 
Co. Litt. 11 3 od Bro, Abr. tit. recognizance. 24. 


and 
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of making it, and afterwards becomes impoſſible 1 the act of 
God, the act of law, or the a& of the obligee himſelf, there the 


penalty of the obligation is ſaved : for no prudence or foreſight 
of the obligor could guard againſt ſuch a contingency ?*, On the 


de novo, the recognizance is an acknowlegement of a former debt 
upon record; the form whereof is, that A. B. doth acknow- 


he | 
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and binding the müde of the cognizor, from the time 80 enroll- 


ment on record. There are alſo other recogniz: nces,: of a pri- , 


vate kind, in nature of a flatute flaple, by vittue of the ſtatute 
23 Hen. VIII. C. 6. which have been [ny OED 4. and 0 
| ben wo 105 a' wen * real proper . Sau that 


141 +44, 
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911 pp we an on a bond, or ecognizance, or judg- 
ment recovered, is a condition which, hen performed, defeats 


or undoes it, in the ſame manner as a defeazance of an eſtate 
before men tioned. It differs only from the common condition of 
a bond, in that the one is always inſerted in the deed or bond 
itſelf, the other is ma ate, 
and frequently a ſubquent, deed *. This, like the condition of 
a bond, when Fe en and eee his eſtate, | 
of abe gy B31 


de: between the ſame. parties by a ſep 


Ta ESE are the eee ſpecies of deeds or matter in un | 
by which: eſtates may be either conveyed, or at leaſt affected. 
Fra which the conveyances to uſes are by much the moſt fre- 
quent of any; though in theſe there is certainly one palpable de- 


fect, the want of ſufficient notoriety: ſo that purchaſors or credi- | 


tors cannot know with any abſolute certainty, what the eſtate, 

and the title to it, in reality are, upon which they are to lay out or 
to lend their money. In the antient feodal method of conveyance 
(by giving corporal ſeiſin of the lands) this notoriety. was in ſome 
meaſure anſwered ; but all the advantages reſulting from thence 


are now totally defeated by the introduction of death-bed deviſes 
and ſecret conveyances: and there has never been yet any ſufficient 


guard provided againſt fraudulent charges and incumbrances; 
fince the diſuſe of the old Saxon cuſtom of tranſacting all con- 


veyances at the county court, and entering a memorial of them in 


the chartulary or leger- book of ſome adjacent monaſtery*; and the 


failure of the general regiſter eſtabliſhed by king Richard the firſt, 


for the ſtarrs « or heh made to Jews, in the capitula de Fudaets, 


2 Stat, 29 Car. II. c. 3. $. 18, | » Co. Litt. 237. 2 Saud. 47. 
= See pag. 160, . < Hickes Di/ertat. cpiſtolar. 9. 
5 | of 
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of which Hoveden has preſerved a copy. How far the eſtabliſh- 
ment of a like general regiſter, for deeds, and wills, and other 
acts affecting real property, would remedy this inconvenience, 
deſerves to be well conſidered. In Scotland every act and event, 
regarding the tranſmiſſion © Srofpathy; is regularly entered on 
record. And ſome of our own provincial diviſions, particularly 
the extended county of Vork, and the populous county of Mid- 
dleſex, have prevailed with the legiſlature*® to erect ſuch regiſters 
in their ſeveral diſtricts. But, however plauſible theſe proviſions 
may appear in theory, it hath been doubted by very competent 
judges, whether more diſputes have not ariſen” in thoſe counties 


by the inattention and. omiſſions of © than \Privantal by. 
the. uſe of waere e 
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N ssUnANcESG by matter unh u are e do not 
L£ X entirely depend on the act or conſent of the parties them- 
r: but the ſanction of a court of record is called in, to ſub- 
ſtantiate, preſerve, and be a perpetual teſtimony of, the transfer 
of property from one man to another; or of it's eſtabliſhment, | 
when already transferred. Of this nature are, 1. Private acts of 
parliament. 2. The king $ . 4. Fines. 4. Common re- 
coveries. TOR 1 


. px IVATE ads of MFR are, eſpecially of late years, 
bebe a very common mode of aſſurance. For it may ſome- 
times happen, that, by the ingenuity of ſome, and the blunders 
of other practitioners, an eſtate is moſt grievouſly entangled by 
a multitude of contingent remainders, reſulting truſts, ſpringing 
uſes, executory deviſes, and the like artificial contrivances ; ( a 
confuſion unknown to the ſimple conveyances of the common 
law) fo that it is out of the power of either the courts of law 
or equity to relieve the owner. Or it may ſometimes happen, 
that, by the ſtrictneſs or omiſſions of family ſettlements, the te- 
nant of the eſtate is abridged of ſome reaſonable power, (as let- 
ting leaſes, making a jointure for a wife, or the like) which 
power cannot be given him by the ordinary judges either in com- 
mon law or equity. Or it may be neceſſary, in ſettling an e- 
ſtate, to ſecure it againſt the claims of infants or other perſons 
under legal diſabilities; who are not bound by any judgments or 
decrees of the ordinary courts rer juſtice. In theſe, or other caſes 


of 
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| of mo like kind, ch tranſcendent power of parliament i is called 
in, to cut the Gordian knot ; and by a Particular law, enacted 
75 . very purpoſe, to unfetter an eſtate; to give it's tenant 
reaſonable powers; or to aſſure it to a purchaſor, againſt the re- 
mote or latent claims of infants or diſabled perſons, by ſettling 
a ptoper equivalent in proportion to the intereſt ſo barred. This 
practice was carried to a great length in the year ſucceeding the 
reſtoration; by ſetting aſide many conveyances alleged to have 

been made by conſtraint, or in order to ſcreen the eſtates from 

being forfeited during the uſurpation. And at laſt it proceeded 
ſo far, that, as th e hiſtorian expreſſes it *; every man had 
raiſed an equity in his own imagination, that he thought ought 
to prevail againſt any deſcent, teſtament, or act of law, and to 
find relief in parliament : which occaſioned the king at the cloſe 
of the ſeſſion to remark, that the good old rules of law are the 
beft ſecurity; and to wiſh, that men might not have too much 
cauſe to fear, that the ſettlements which they make of. their 
eſtates ſhall, be too eaſily t 828 Way" are n 195 the 
r of ane. . 8418 


Aers of this kind: are ap A ebe carried on, in x both 
houſes, with great deliberation and caution ; particularly in the 
houſe of lords they are uſually referred to two judges, to examine 
and report the fats alleged, and to ſettle: all' technical forms. 
Nothing alſo is done without the conſent, expreſſly given, of all 
parties in being and capable of conſent, that have the remoteſt 
intereſt in the matter; unleſs ſuch-conſent ſhall appear to be per- 
verſely and without any reaſon withheld. And, as was before 
hinted, an equivalent in money or other eſtate is uſually ſettled 
upon infants, or perſons not in gſe, or not of capacity to act for 
themſelves, who are to be concluded by this act. And a general 
ſaving is conſtantly added, at the cloſe of the bill, of the right 
and intereſt of all perſons whatſoever ; except thoſe whoſe con- 
ſent is ſo "Jen or purchaſed, and who are therein particularly 
named. 2 br £35 
2 danch, bande 162. — Rid: 164; OR TORS, 
Vor. II. ) a<6.08 eds A LAW, 
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gl Yooked upon rather as a private conveyance, than as the ſo- 
lemm act of the legiſlature. It is not therefore allowed to be a 


is bound to take notice of it, unleſs the ſame be ſpecially ſet forth 


AY of nn, eee or afſuratice ſo made or eſtabliſhed: 


 fices are erected, communicating in a regular ſubordination one 
with another, through which all the king's grants muſt paſs, and | 
be tranſcribed, and enrolled ; that the ſame may be narrowly i in- 
ſpected by his officers, who will inform him if any thing con- 


ters of the king, ſealed alſo with his great ſeal, but directed to 


e % 


FO LAW; ns 8 thovghie: binds all parties to the . 4 


public,” but a mere private ſtatute" it is not Enn or publiſhed 
among the other laws of the ſeſſion; it hath been relieved againſt, 
when obtained upon fraudulent fuggeſtions; and no judge or jury 


and pleaded to them. It remains however enrolled among the pub- 
lic records of the nation, to be for ever preſerved as a perpe tual 


3H * Ann I If 1 13 Res WET . 

5 1I. Tur dungen 7 grants are ao n matter of: public revord. For, 
as St. Germyn fays*, the king's excellency is ſo high in the law, 
that no freehold may be given to the king, nor erived from 
him, but by matter of record. And to this end a variety of of- 


tained therein is improper, or unlawful to be granted. Theſe 
grants, whether of lands, honours, liberties, franchiſes, or ought 
beſides, are contained in charters, or letters patent, that is, open 
letters, literat patentes : : ſo called becauſe they are not ſealed up, 
but expoſed to open view, with the great ſeal pendant at the bot- 
tom; and are uſually directed or addreſſed by the king to all his 
ſubjects at large. And therein they differ 258 certain other let- 


particular perſons, and for particular purpoſes: which therefore, 
not being proper for public inſpection, are cloſed up and ſealed | 
on the outſide, and are thereupon called writs cloſe,” Zterae clau- 
Jae; and are recorded in the c/aſe-ro/ls,' in the fame manner as 
the others are in'the Patent rolls. 


"fs ANTS or letters patent muſt firſt paſs by bill: which is 
Prepared by the attorney and ſolicitor general, in conſequence of 
© Dr & Stud. b. 1. d. 8. | a War- 
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3 PRICEY from: the crown 3 and is then figned, that ee 
ſeribed at the top, with the king s on 1 manual, and ſealed 
with his priuy fgnet, which is always in the cuſtody of the prin- 
cipal ſecretary of ſtate; and then ſometimes it immediately paſſes 
under the great ſeal, in which caſe the patent is ſubſcribed in theſe 
words, per igſum regem, by the king himſelf ©.” ; Ocherwiſe 
the courſe is to carry an extract of the bill to the keeper of the 
privy: ſeal, who makes out a writ or warrant thereupon to the 
chancery; ſo that the ſign manual is the warrant to the privy E 
ſeal, and the privy, ſeal is the warrant to the great ſeal: and. in 
this laſt caſe the patent is ſubſeribed, per breve de privato figil- 
le, by writ of privy ſeal '. But there are ſome grants, which 
only paſs through certain offices, as the admiralty or treaſury, in 
conſequence of a /n manual, without the confirmation of either 
the ae, A greats or the e Bb oo tc dtc.” lat 
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7. UE evoninen! of. granting: ho the king 3 FORE not more differ 
ae that by a ſubject, than the conſtruction of his grants, when 
made. 1. A grant made by the king, at the ſuit of the grantee, 
ſhall be taken moſt beneficially for the king, and againſt the par- 
ty: whereas the grant of a ſubject is conſtrued moſt ſtrongly 
againſt the grantor. Wherefore it. is uſual to inſert in the king's 
grants, that they are made, not at the ſuit of the grantee, but 
« ex. fpeciah gratia, certa eientia, et mero motu regit; and then 
they have a more liberal conſtruction. 2. A ſubject's grant ſhall 
be conſtrued to include many things, beſides what are expreſſed. 
if neceſſary for the operation of the grant. Therefore, in a pri- 

vate grant of the profits of land for one year, free ingreſs, egreſs, 
and regreſs, to cut and carry away thoſe profits, are alſo inclu- 
ſively granted ?: and if a feoffment of land was made by a lord 
to his villein, this operated as a manumiſſion®; for he was other- 
wiſe unable to hold it. But the king's grant ſhall not enure to 
any other intent, than that 'which is preciſely expreſſed, in the 
grant. As, if he grants land to an alien, it operates N i 


9 Rep. is. | 3” „ Us 56. 
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rant Thall not alſo enure to meke him a denigen- 
wt voy may be capable of taking by grant!“ 3. When it appears, 
from the face of the grant, that the king is miſtaken, or deceived, 
either in matter of fact or matter of law, as in c nent; aan —— 
geſtion, miſinformation, or mifrecital- of forme 
his own title to the thing granted be different from 
| poſes; or if the grant be informal or if he grants an ſate-co1 
trary to the rules of law); in any of theſe caſes the grant ins 
ſolutely void, For inſtance; if the king grants lands to one 
and his beirs mate, this is merely void: for it ſhalt not be an eſtate- 
tail, becauſe there want words of procreation, to aſcertain the 
body, out of which the heirs ſhall iſſue: neither is it a fee - ſimple, 
as in common grants it would be; becauſe it may reaſonably be 
ſuppoſed, that the king meant to give no more than an eſtate- 
tail ': the grantee is therefore (if any thing) nothing more than 
' tenant at will n. And, to prevent deceits of the king, with re- 
Fard to the value of the eſtate granted, it is particularly provided 
by the ſtatute 1 Hen. IV. c. 6. that no grant of his ſhall-be good, 
unleſs, in the grantee s petition for en ne mention "be 
| made of nee ee e Ma LL I G9 
| III. We « are next to ee er wa 1 ſpecievof i 
which i is alfo of record; vis. a fine of lands and tenements. In 
which it will be neceſſary to explain, 1. The nature of a fine 3 
2, It's Rs: ogra od. *. em en eu a6 6 


1. 4 FINE is dannn nid tobe vloflncus wy record *: 
though it might with more accuracy-be called; an — 
ment of a feoffment on record. By which is to be underſtood, 
that it has at leaſt the ſame foree —4 effect with a feoffment, in 
the conveying and aſſuring of lands: though it is one of thoſe 
methods of transferring eſtates of freehold: by the common law, 
in which livery of. fin is not weer to be actually given; the 


i Bro. Abr. tit, Patent. 62. Finch. L. 110. v Bro. Abr. tit. Eftates.34 tit Patents. 104. 
x Preem. 172. Dyer. 270. Dav. 45. | 
Finch. 301,102, _ Co. Litt, 50. 


ſuppoſition 


however fictgtie , Aude qual ord more 1 
cioutly, "a fine _ — 40 be an amicable compofition 
a either actual or fictitious, by leave of the 

by the lands in queſtion become, or 
ow ght of one of the parties“ In 
vine it Werner on an actual ſuit, commenced at law 
for recovery of the poſſeſſion of land or other hereditaments; 
and the poſſeſſion thus gained by fuch compoſition was found to. 
be ſo ſure and effectual, that fictitious actions were, and continue 


to be, every day o comn 5 ; for n lake of 8 the lame 
eurity:"! 0 71 . 
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Ae is * called becauſe it it puts 110 me not or delly to 100 + it 
W eee but alſo to all other fuits and controverſies con- 


cerning the fame matter, Or, as it ĩs expreſſed in an antient re- 


cord of 'parliament ?, 1 8 Edw. I. “ non in regno Angliae provide- 


«fn, vel e, aliqua Letts major vel folennior, per quam aliquis 
& fatum certiorem habere poſfit, neque ad flatum ſuum verificandum 
56 aliqued folennius Feftimonium producere, quam finem in curia domint 
is regts levatum : quidem fins fic vocatur, eo quod finis et con- 
i ſummatis ommum Wen M debet, er har de cauſa provideba- 
« fur. Fines indeed are of equal antiquity with the firſt rudi- 
ments of the law itſelf; are ſpoken of by Glanvil* and Braton* 
in the reigns of Henry II, and Henry III, as things then well 
known and long eſtabliſhed ; and inſtances have been produced 
of them even before the Norman invaſion *. ' So that the ſtatute 
18 Edw. I. ealled modus l vandi fines, did not give them original, 
dut only declared and regulated the manner in which they thould 
be levied, or carried on. And that is as follows: : 


I. Tur party, to whom the land is to be conveyed or alia, 
commences an action. or ſuit at law againſt the other, generally 


; 0 Co. Ts he; & | 3 x "SF 7. 5. r. 28. 
2 Roll. Abr. 13. low. 369. 


11. 8. c. 1. 


An 


N covenant; ak | 


0 ther; on che breach of which agreer ment 5 1 ght. 
On this writ there is due to the king, 6 prerogative, a 
: fine, or g ndble for. every, he marks, of ad. ſued for 3 
hat is 1 tenth, of the copier wi The ſuit being thus 
* een then follows, 117 To "mt, 50 Fever with 0. Nene = 
220 . Tus | Arg 8 or baer 10 . mit v. For, 
as ſoon as the action is brought, the defendant, knowing himſelf 
to be in the wrong, is ſuppoſed to make overtures of peace and 
accommodation to the plaintiff. Who, accepting them, but 
having, upon ſuing out the writ, given pledges to proſecute his 
ſuit, which he endangers if he now deſerts it without licence, he 6 
therefore applies to the court for leave to make the matter up. 
This leaye i is readily granted. but for it there i is alſo another fine 
due to the kin g by his prerogative; which i is an antient revenue 
of the crown, and is called the 4ing's. filuer, or ſometimes. the 
791 fine, with reſpect to the primer fine before- mentioned. And 
it is as much as the primer fine, and half as much more, or ten 
ſhillings for every five marks of land; that is, three ne 
of the Ape annual value er e e eee een 
lp 0 5 comes "the Arco or 8 itſelf”, 'M ſhi eps 
HEE from the court ; which is uſually. an acknowlegement 
from the deforciants (or thoſe who keep. the other out of poſſeſ- 
ſion) that the lands in queſtion are the right of the complainant, 
And from this acknowlegement, or recognition of right, the 
party levying the fine is called the cognizor, and he to whom it 


t A fine may alſo be levied on a writ of .menced a ſuit in the lord's courts he could 
meſne, of warrantia chartae, or de me. 7= not abandon i it without leave; leſt the lord 
nibus et ſervitiis. (Finch. L. 278.)  Thould be deprived of his Perdelfeest for de- 

See appendix, No. IV. F. 1. | 1 the cauſe. (Robertſon, Cha. V. i. 31.) 

u 2 Inſt. 5 11. | * 5 Rep. 39. 2 Inſt. hes Stat. . 

vw Append. No. IV. $. . In 0 times of c. 14. 
ſtriet feodal juriſdiction, if a vaſal had com- 7 * Ne IV. $. . W 3 4F 
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Cogn legement muſt be m 
openly in the court of common — or before one of the judges 
of that court, or elſe before-commiſſioners in the country, em- 

owered by a ſpecial authority called a writ of dedimus poteftatem; 
which judges and commiſſioners are bound by ſtatute 18 Edw. I. 
ſt. 4, to take care, that the cognizors be of full age, ſound me- 
mory, and out of Priſon. If there be any feme-covert among 
the cognizors, the is privately examined whether the own it Wil- 
he _- freely, or oe a det 10 . huſband. | 1 | 


[77> lit: 


5 * [theſe acts all the effcatial hits ef a Bab ene completes 
ab if the cognizor dies the next moment after the fine is ac- 
knowleged, provided it be ſubſequent to the day on which the 
writ is made returnable *, ſtill the fine ſhall be ron on in all 
it's Rp e, of Ann che next 1 8 Fan I 


- 


S Ss ( . 1 7 


* Tn E note os the ane ; 2 which 18 only an abſtrack of th 
writ of covenant, and the concord; naming the parties, the 
| parcels of land, and the agreement. This muſt be enrolled of 

record in "ns E m_ Ix fron al an rr 5 * 
c. 1 "ih? 

Tur fifth ani is oaks 19% of he 8 or E EEG) of it it: 
which includes the whole matter, reciting the parties, day, year, 
and place, and before whom it was acknowleged or leviedb. Of 
this there are indentures made, or engroſſed, at the chirogra- 
pher's office, and delivered to the cognizor and the cognizee; . 
uſually beginning thus, * haec et finalis concordia, this is the fi- 
nal agreement, and then reciting the whole proceeding at 
e And thus the fine 1 is 150 levied : at common law. 


By ſeveral ſtatutes ail more olentnitied are perde in 
| order to render the fine more univerſally public, and lefs liable to 
be levied by fake or covin. d, firſt, by 27 Ed. I. e. 1. the 

& Comb. Wie! ct 3 | 0 Bid. $. 5 ä 
Append. Ne. IV. J. 4. 3 5 


ein Aa pare men. 
nate af the fine: ſhall be openly, read in the court of common 
| pleas, at two ſevetal days in one week, and during ſuch reading 
all pleas ſhall ceaſe. By 5 Hen. IV. c. 14. and 23 Eliz. c. 3. all 
the pr 1g8. on fines either at the time of acknowlegement, 
or previous, or fublequenk Darts ſhall be ehe ol record in 


n by. 4 Hen, VII. c. 2 24. an. Mars eng ronment, i 
be openly, read and proclaimed in court ſixteen; times; viz. four 
times in the term in which it is made, and four times in each of 
the three ſucceeding terms; durin 8 which time all pleas ſhall 
ceaſe: but this is reduced to once in each term by 31 Eliz. c. 2. 
and theſe proclamations are endorſed on the back of the record. 
It is alſo enacted by 23 Eliz. c. 3. that the chirographer of fines 
_ hall every term write out a table of the fines levied in each county 
in that term, and ſhall affix them in ſome open part of the court 
of common pleas all the next term: and ſhall alſo deliver the 
contents of ſuch. table to the ſheriff of every county, who ſhall 
at the next aſſiſes fix the ſame in ſome open P in Los n 
ber th ah cd wren af the ling, | has. bas n 
2. F INE 16, das Fa yt are we”; fy ae x What i 18 

law French is called a fine / ſur cognizance de droit, come ceo = 
i ad de Jon dane; or, a fine upon acknowlegement of the right 
of the cognizee, as that which he hath. of the gift of the cog- 
nizor . This is the beſt and ſureſt kind of ſine; for therehy the 
deforciant, in order to keep his covenant with the plaintiff, of 
conveying to him the lands in queſtion, and at the ſame time to 
avoid the formality of an actual feoffment and livery, acknow- 
leges in court a former feoffment, or gift in poſſeſſion, to have 
been made by him to the plaintiff. This fine is therefore. ſaid io 
be a feoffment of record ; . livery thus acknowleged in court, 
being equivalent to an actual livery: ſo that this aſſurance is ra- 
ther a confeſſion of a former conveyance, than a conveyance now 
originally made; for the deforciant, or cognizor, acknowleges, 


© Appendix, No. IV. 5. 6. | : This is that ſort, of which an example 
— | is 1 in the appetdix, Na, IV. 
er, 
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| Copnofet; ght to be in the plaintiff, or cognizee, as that 

which he hath de | ſon done, of the proper gift of himſelf, the 
cognizor. 2. A fine : ſur cognizance de droit tantum,” or, upon 
acknowlegement of the right merely; not with the circumſtance 
of a preceding gift from the cognizor. This is commonly uſed 


to paſs a Fever fionary intereſt, which is in the cognizor. For 


of ſuch reverſions there can be no feoffment, or donation with 
livery, ſuppoſed; as the poſſeſſion during the particular eſtate 
belongs to a third perſon *. It is worded in this manner; that 
the cognizor acknowleges the right to be in the cognizee; and 
grants for himſelf and his heirs, that the reverſion, after the 
« particular eſtate determines, ſhall go to the cognizee*.” 3. A 
fine © ſar concęſit is where the cognizor, in order to en 
end of diſputes, though he acknowleges no precedent right, yet 
grants to the cognizee an eſtate de novo, uſually for life or years, 
by way of ſuppoſed compoſition. And this may be done reſer- 
ving a rent, or the like : for it operates as a new grant“. 4. A 
fine ©* ſur done, grant, et render,” is a double fine, comprehending 
the fine ſur cognizance de droit come ceo, &c, and the'fine ſur con- 
ceffit ; and may be uſed to create particular limitations of eſtate: 
whereas the fine ſir cognizance de droit come eo, &c, conveys 
nothing but an abſolute eſtate, either of inheritance or at leaſt of 
freehold . In this laſt ſpecies of fine, the cognizee, after the 
right is acknowleged to be in him, grants back again, or renders 
to the cognizor, or perhaps to a ſtranger, ſome other eſtate in the 
premiſes. But, in general, the firſt ſpecies of fine, ſur cogni- 
* Sance de droit come ceo, &c,” is the moſt uſed, as it conveys a 
clean and abſolute freehold, and gives the cognizee a ſeiſin in law, 
without any actual livery; and is therefore called a fine rec unnd. 
whereas the others are but ertentery. 


— 


A 


2 are next to conſider the force 14 ien of a fine. 
Theſe principally depend, at this day, on the common law, and 
the two ſtatutes, 4 Hen. VII. c. 24. and 32 Hen. VIII. 0. 36. The 


* Moor. 629. * Weſt. p. 2. $. 66. 
* Weſt. Symb. p. 2. f. 95. h Salk. 340. 
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The Roe 


com on law, with reſpect to this point; is very forcibly 
decläreh by the ſtatute 18 Edw. I. in theſe words. And the 
«reaſon, why ſuch ſolemnity! is required in the paſling of a fine, 
eis this; becauſe the fine is ſo high a bar, and of ſo great force, 
and of a nature ſo powerful i in itſelf, that it precludes not only 
e thoſe which are parties and privies to the fine, and their heirs, 
but all other perſons in the world, who ate of full age, out of 
cc priſon, of ſound memory, and within the four ſeas the day of 
« the fine levied ; unleſs they put in their claim within a year 


e and a day.” But this doctrine, of barring the right by non- claim, 


was aboliſhed for a time by a ſtatute made in 31 Edw. I. c. 16. 


which admitted perſons to claim, and falſify a fine, at any inde- 


finite diſtance*: whereby, as fir Edward Coke obſerves ł, great 
contention aroſe, and few men were ſure of their poſſeflions, till 
the parliament held 4 Hen. VII. reformed that miſchief, and ex- 


cellently moderated between the latitude given by the ſtatute and 


the rigour of the common law. For the ſtatute, then made}, re- 


ſtored the doctrine of non- claim; but extended the time of claim. 
So that now, by that ſtatute, the right of all ſtrangers whatſoever 
is bound, unleſs they make claim, not within one year and a day, 
as by the common law, but within foe years after proclamations 


made: except feme-coverts, infants, priſoners, perſons beyond 


the ſeas, and ſuch as are not of whole mind; who have five years 


allowed to them and their heirs, after the death of their huſbands, 


their attaining full age, recovering their liberty, IO into 
En e, or ou reſtored to 8 fr wu mind. | 


Ir Meme to e dell the intention of that politic prince, 
king Henry VII, to have covertly by this ſtatute extended fines 


to have been a bar of eſtates- tail, in order to unfetter the more 
_ eafily the eſtates of his powerful nobility, and lay them more 
open to alienations ; being well aware that power will always ac- 


company property. But doubts having ariſen whether they could, 
by mere implication, be ** a ſufficient bar, (which they 
3 Litt 5.441. oY 1 4 Hen. VII. c. 24. 
* 2Ioft, 5 18. 
were 
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were 1 declared not to be by the ſtatute de Amir) the ſta- 
tute 32 Hen. VIII. c. 36. was thereupon made; which removes 
all difficulties, by declaring that a fine levied by any perſon of 
full age, to whom or to whoſe anceſtors lands have been entailed, 
ſhall be a perpetual bar to them and-their heirs claiming by force 
of ſuch entail: unleſs the fine be levied by a woman after the 
death of her huſband, of lands which were, by the gift of him 
or his anceſtor, aſſigned to her in tail for her jointure v; or un- 
leſs it be of lands entailed by act of parliament or letters p 
and wheres Fac: reverſion akon to the crown. 


uy: 


Fr ROM. 5 view oh the common law, ets by theſe tas 
tutes, it appears, that a fine 1 is aſolemn conveyance on record from 
the cognizor to the cognizee, and that the perſons bound wu a 
fine are e, privies, „and Mane. 


a» ; 
— 


Tux parties are en, the cognizors, or - cognizees ; and theſe 
are immediately concluded by the fine, and barred of any latent 
right they might have, even though under the legal impediment 
of coverture. And indeed, as this is almoſt the only act that a 
| feme-covert, or married woman, is permitted by law to do, (and 
that becauſe ſhe is privately examined as to her voluntary con- 
ſent, which removes the general ſuſpicion of compulſion by her 
huſband) it is therefore the uſual and almoſt the only ſafe me- 


thod, whereby ſhe can join in the ale, ſettlement, or incum- 
brance, of any eſtate. 


PRIVIEs to a fine are ſuch as are any way related to the 
parties who levy the fine, and claim under them by any right of 
blood, or other right of repreſentation. Such as are the heirs 
general of the cognizor, the iſſue in tail ſince the ſtatute of Henry 
the eighth, the vendee, the deviſee, and all others who muſt 
make title by the perſons who levied the fine. For the act of the 
anceſtor ſhall bind the heir, and the act of the principal his fub- 


" 


m See Kature 11 Hen. VII. e. 20. 
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cut 


removed. Perſons alſo that have not a 


within one year after making ſuch claim, and proſecute the ſame 
with effect, all perſons whatſoever are barred of whatever right 


"bſatate forfeiture of his eſtate to the remainder- man or rever- 


% Te Niere Bee 1. 
ſtitute, or ſuch as claim under _ conveyance made y him ſi 
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N Angie to a W 8 vir r Nene in the rt; | 

nly parties and privies. And theſe are alſo bound by a 
tie, unleſs, within five years after proclamations made, they 
interpoſe their claim; provided they are under no legal impedi- 
ments, and have then a preſent intereſt in the eſtate. The im- 
pediments, as hath before been ſaid, are coverture, infancy, im- 
priſonment, inſanity, and abſence beyond ſea: and perſons, who 
are thus incapacitated to proſecute their rights, have five years 
allowed them to put in their claims after ſuch impediments are 
reſent, but a future in- 
tereſt only, as thoſe in remainder or reverſion, have five years al- 
lowed them to claim in, from the time that ſuch right acerues . 
And if within that time they neglect to claim, or (by the ſtatute 
4 Ann, c. 16.) if they do not bring an action to try the right, 


ng may have, by force of the ſtatute of non-elnim. 5 


Bo , in order to Anke a fits of any * at t all it is — 
ſary that the parties ſhould have ſome intereſt or eſtate in the 
lands to be affected by it. Elſe it were poflible that two ſtran- 
gers, by a mere confederacy, might without any riſque defraud 
the owners by levying fines of their lands ; for if the attempt be 
diſcovered, they can be no ſufferers, but muſt only remain in ftatu 

whereas if a tenant for life or years levies a fine, it is an 


fioner?, if claimed in proper time. It is not therefore to be 
ſuppoſed that ſuch tenants will frequently run ſo great a hazard; 
but if they do, and the claim 1 1s not duly made within five years 
after their reſpective terms expire, the eſtate is for ever barred. 


» 3 Rep. 87. > . 0 Bid. 25 1. 
»Co. Lit. 372. % 2 Lev. 52. 


by 
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by it. Vet where a ſtranger, whoſe preſumption cannot thus be 
puniſhed, officiouſly interferes in an eſtate which in no wiſe be- 
longs to him, his fine is of no effect; and may at any time be 
ſet aſide (unleſs. by ſuch as are parties or privies thereunto*) by 
pleading that * partes fints nilul habuerunt.” And thus much for 
the conveyance or aſſurance. by fine: which not only, like other 
conveyances, binds the grantor himſelf, and his heirs ; ; but alfo 
all mankind, whether concerned in the transfer or no, if they 
tual: to © in their claims within the time allotted by law. 
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Iv. Tux fourth fois of aſſurance, by u matter of record, is 

a common recovery. Concerning the original of which, it was for- 
merly obſerved*, that common recoveries were invented by the 
c. ccleſiaſtics to urn the ſtatutes of mortmain; and afterwards 
encouraged by the fineſſe of the courts of law in 12 Edw. IV. 
in order to put an end to all fettered inheritances, and bar not 
only eſtates- tail, but alſo all remainders and reverſions expectant 
thereon. I am now therefore only to conſider, firſt, the nature 
of a common ener ; and, Oy it 8 8 and * 


—— 
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y Aw, firſt, the narere of i it; or what a common recovery 
is. A common recovery is ſo far like a fine, that it is a ſuit or 
action, either actual or fictitious: and in it the lands are recovered 
againſt the tenant of the freehold ; which recovery, being a ſup- 
poſed adjudication of the Tight, binds all perſons, and veſts a free 

and abſolute fee-ſimple in the recoveror. A recovery therefore 
being in the nature of an action at law, not immediately com- 
promiſed like a fine, but carried on through every regular ſtage 
of proceeding, I am greatly apprehenſive that it's form and me- 
thod will not be eaſily underſtood by the ſtudent, who is not yet 
acquainted with the courſe of judicial proceedings; which can- 
not be thoroughly explained, till treated of at large in the third 
bock of theſe commentaries. However I ſhall endeavour to ſtate 

it's nature and progreſs, as clearly and conciſely as I can; avoid 


Hob. 334. 5 — pag. 117. 271. 
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ing, as ſar as poſſible, all e en an t hitherte 
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4; E T us, in FAR arlt 1 fappoſe David Edwards q to 4 90. 8 | 
nant of the freehold, and deſirous to ſuffer a common. recovery, 
in order to bar all entails, remainders, and reverſions, and to con- 
vey the ſame in fee- ſimple to Francis Golding. To effect this, 
Golding is to bring an action againſt him for the lands; and he 
accordingly ſues out a writ, called a Pr aecipe quod reddat, becauſe 
thoſe were it's initial or moſt operative words, when the law 
proceedings were in Latin. In this writ the demandant Golding 
alleges, that the defendant Edwards (here called the tenant) has 
no legal title to the land; but that he came into poſſeſſion of it 
after one Hugh Hunt had turned the demandant out of it. The 
ſubſequent proceedings are made up into a record or recovery 
roll", in which the writ and complaint of the demandant are firſt 
recited : whereupon the tenant appears, and calls upon one Ja- 
cob Morland, who is ſuppoſed, at the original purchaſe, to have 
warranted the title to the tenant ; and thereupon he prays, that 
the ſaid Jacob Morland may be called in to defend the title which 
he ſo warranted. This is called the voucher, vocatio, or calling of 
Jacob Morland to warranty; and Morland is called the vouchee. 
Upon this, Jacob Morland, the vouchee, appears, is impleaded, 
and defends the title. Whereupon Golding, the demandant, de- 
ſires leave of the court to inparl, or confer with the vouchee in 
private; which is (as uſual) allowed him. And ſoon afterwards 
the demandant, Golding, returns to court, but Morland the 
vouchee diſappears, or makes default. Whereupon judgment is 
given for the demandant, Golding, now called the recoveror, to 
recover the lands in queſtion againſt the tenant, Edwards, who 
is now the recoveree: and Edwards has judgment to recover of 
Jacob Morland lands of equal value, in recompenſe for the lands 
ſo warranted by him, and now loſt by his default; which is a- 
greeable to the doctrine of warranty mentioned in the preceding 

t See appendix, No. V 5 a . 

* 2 
chapter“. 
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chapter . This is called the recompenſe, or recovery in value. 
But Jacob Morland having no lands of his own, being uſually 
the cryer of the court (who, from being frequently thus vouched, 
is called the common vouchee) it is plain that Edwards has only a 
nominal recompenſe for the lands fo recovered againſt him by 
Golding ;; which lands are now abſolutely veſted in the ſaid re- 
coveror by judgment of law, and ſeifin thereof is delivered by the 
ſheriff of the county. So that this colluſive recovery operates 


merely in the nature of a conveyance in fee-ſimple, from Ed- 
wards the-1 tenant in tail, to e che er, 


— 


17 HE recovery, here deſcribed, is with a Angle voucher only; 
put ſometimes it is with double, treble, or farther voucher, as the 
exigency of the caſe may require. And indeed it is now uſual 
always to have a recovery with double voucher at the leaſt : by 
firſt conveying an eſtate of freehold to any indifferent perſon, 
againſt whom the praecipe is brought; and then he vouches the 
tenant in tail, who vouches over the common vouchee*. For, if 
a recovery be had immediately againſt tenant in tail, it bars only 
ſuch eſtate in the premiſes of which he is then actually ſeiſed; 
whereas if the recovery be had againſt another perſon, and the 
tenant in tail be vouched, it bars every latent right and intereſt 
which he may have in the lands recovered”. If Edwards there- 
fore be tenant of the freehold in poſſeſſion, and John Barker be 
tenant in tail in remainder, here Edwards doth firſt vouch Bar- 
ker, and then Barker vouches Jacob Morland the common vouchee; 
who is always the laſt perſon vouched, and always makes default : 
whereby the demandant Golding recovers the land againſt the 
tenant Edwards, and Edwards recovers a recompenſe of equal 
value againſt Barker the firſt vouchee ; who recovers the like 
againſt Morland the common vouchee, againſt whom ſuch ideal 
. recovery in value is always ultimately awarded. 


+ M pag. 31. . | 7 1 Abr. tit. Taile. 32, Plowd. 8. 
* See openly pag. xviii. . | 
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Tuts "fi WE) Rolle Jon in est is the reaſon i Why me i iſe 
in tail is held to be barred by a common recovery. For, if the 
recoveree ſhould ever obtain a recompenſe i in lands from the com- 
mon vouchee (which there is a poſhbility in contemplation of 
law, though a very improbable one, of his doing) theſe lands 
would fupply the place of thoſe ſo recovered from him by collu- 
ſion, and would deſcend to the iſſue in tail *. This reaſon will 
alſo hold, with equal force, as to moſt remainder-men and rever- 
ſioners; to whom the poſſibility will remain and revert, as a full 
recompenſe for the reality, which they were otherwiſe entitled 
to: but it will not always hold; and therefore, as Pigott ſays“, 
the judges have been even ftuti, in inventing other reaſons to 
maintain the authority of recoveries. And, in particular, it hath 
been faid, that, though the eftate-tail is gone from the recoveree, | 
yet it is not de eftroyed, but only transferred ; and ſtill ſubſiſts, and 
will ever continue to ſubſiſt (by conſtruction of law) in the reco- 
veror, his heirs, and aſſigns: : and, as the eſtate- tail fo continues 
to ſubſiſt for ever, the remainders or reverſions expectant on the 
determination of ſuch eſtate-tail can never take Place. 


To ſuch e ſhifts, fk ſubtile refinements, and 1 
ſtrange reaſoning, were our anceſtors obliged to have recourſe, in 
order to get the better of that ſtubborn ſtatute de donis. The de- 
ſign, for which theſe contrivances were ſet on foot, was certainly 
laudable; the unrivetting the fetters of eſtates-tail, which were 
attended with a legion of miſchiefs to the commonwealth : but, 
while we applaud the end, we cannot but admire the means. Our 
modern courts of Juſtice have indeed adopted a more manly way 
of treating the ſubject; by conſidering common recoveries in no 
other light, than as the formal mode of conveyance, by Which 
tenant in tail is enabled to aliene his lands. But, ſince the ill con- 
ſequences of fettered inheritances are now generally ſeen and al- 
lowed, and of courſe the utility and expedience of ſetting them 
at liberty are apparent; it hath often been wiſhed, that the pro- 


* 2 & St. b. 1. dial. 26. 75 | ® of com. recov.. 13, 14. 
— ceſs 


of iT: Em alt. | ao 


wy of his conveyance. was ſhortened, and tendered leſs ſubject | 


to niceties, by either totally repealing the ſtatute de donis; which 
labern by reyiving the old doctrine of conditional fees, might 
give birth to many litigations; or by veſting in every tenant in 


tail of full age the ſame abſolute fee-ſimple at once, which now 
he may obtain whenever he pleaſes, by the colluſive fiction of a 


Sono, recovery; though this might poſſibly bear hard upon 
thoſe in remainder or reverſion, by abridging the chances they 


would otherwiſe, frequently have, as no recovery can be ſuffered 


in the intervals between term and term, which ſometimes con- 


tinue for near five months together: or, laſtly, by empowering 
the tenant in tail to bar the eſtate-tail by a ſolemn deed, to be 


made in term time and enrolled in ſome court of record ; which 
is liable to neither of the other objections; and is warranted not 


only by the uſage of our American. colonies, but by the prece- 


dent of the ſtatute 21 Jac. I. c. 19. which, in caſe of a bankrupt 
tenant. in tail, empowers his commiſſioners to ſell the eſtate at any 


time, by deed indented and enrolled. And if, in fo national a 


concern, the emoluments of the officers, concerned in paſſing re- 


coveries, are thought to be worthy attention, thoſe might be 


ae for i in the fees to be n upon each encollment. 


2. Taz force and oft 3 common recoveries may appear, 
from what has been ſaid, to be an abſolute bar not only of all 
eſtates-tail, but of remainders and reverſions expectant on the 
determination of ſuch eſtates. So that a tenant in tail may, by 
this method of aſſurance, convey the lands held in tail to the re- 
coveror his heirs and aſſigns, abſolutely free and diſcharged of all 
conditions and limitations in tail, and of all remainders and re- 
verſions. But, by ſtatute 34 & 35 Hen. VIII. c. 20. no recovery 
had againſt tenant in tail, of the king's gift, whereof the re- 
mainder or reverſion is in the king, ſhall bar ſuch eſtate- tail, or 
the remainder or reverſion of the crown. And by the ſtatute 
11 Hen. VII. c. 20. no woman, after her huſband's death, ſhall 
ſuffer a 4 recovery of lands ſettled on her by her Huſband or ſettled 


d See pag. 286. 
Vor II. ; > 4h. « 


FR 


it "ae bes N n — PLOVES 
1 + Fe * > th edits = * 2 — 
* g 4 ; = V ey "Eve 4 {00 F 2 4 - 57S E * 
: a 5 2 Fg r * n * e , e 5 
: VEIL Os 4 b 2 OG 2 e — as Lea Wy 8 eg 
8 , N 2 * N 9 8 5 S 8 2 8 * of 
| 5 8 8 1 g 5 "ET f 9 G 5 OY 3 | | | | 
K 1 wn * „ OY * . — * 7 AN \ * . 5 
| — | | - ne EAT 8 — — * F — Bo 2 | . * ep Ps Ln ee — At ET) 2 21 = — 7 — . C - - 
LIST. SG IL OS ES * * - : * 2 2 = -{E ? 3 * 3 * q << uy = n 3 
4 N 1 4 aur 5 * DT "Xa os RS Lia. Fo TIL Eg = * — 8 | 
_— a * oo Bots 2 1 2 A Hy” WS TI 3 eg FI 3 7 Ss as e tn e \ O J 3 
f an as & * n r — * ta Stand ww voy A 8 7 Tod "= ry X 7 TW 7 — . = J 9 : a 
Nm 44 rr“ — A ogg w Seo bog > » * — 1 [ 22 * bh = = 2 — * \ per ————— — — — r 8 ” © 1 u = 
- - L —= * 2 * | Ad bf ee as K * . =>; g ad Y 
= FEE 4 rr 


3 


e Dink ws 


on her huſband and her by any of his anceſtors. Ratute 
14 Eliz. c. no tenant for life, of any ſort, can faſter « a recovery, 
ſo as to bind them in remainder or reverſion. For which reaſon, 
if there be tenant for life, with remainder in tail, and other re- 
mainders over, and the tenant for life is defirous to ſuffer a va- 
lid recovery; either he, or the tenant to the pruecipe by him made, 
muſt vouch the remainder-man in tail, otherwiſe the recovery is 
void: but if he does vouch ſuch remainder-man, and he appears 
and vouches the common vouchee, it is then good; for if a man 
be vouched and appeats, and ſuffers the recovery to be had, it is 


as effectual to wy r are wb as * * Farrar were the 
recoveree *, F, 2 | 


362 
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In al recoreties it is neceſſary that ns recoveree, or tenant 
to the praecipe, as he is uſually called, be actually ſeiſed of the 
Freehold, elſe the recovery is void. For all actions, to recover 
_ the ſeiſin of lands, muſt be brought againſt the actual tenant of 
the freehold, elſe the ſuit will loſe it's effect; Aince the freehold 
cannot be recovered of him who has it not. And, though theſe 
recoveries are in themſelves fabulous and fictitious, yet it is ne- 
ceſſary that there be ores. fabulae, properly qualified. But the 
nicety thought by ſome modern practitioners to be requiſite in 
conveying the legal freehold, in order to make a good tenant tothe 
praccipe, is removed by the proviſions of the ſtatute 14 Geo. II. 
c. 20. which enacts, with a retroſpect and conformity to the an- 
tient rule of law*, that, though the legal freehold be veſted in 
leſſees, yet thoſe who are intitled to the next freehold eſtate in 
remainder or reverſion may make a good tenant to the praecipe : 
and that, though the deed or fine which creates ſuch tenant be 
ſubſequent to the judgment of x recovery, yet, if it be in the ſame 
term, the recovery ſhall be valid in law: and that, though the 

recovery itſelf do not appear to be entered, or be not regularly 
entered, on record, yet the deed to make a tenant to the praecipe, 
and declare the uſes of te recovery; ſhall after a poſſeffion of 


e Salk. + £0] * Pigott. 41, Ge. 4 Burr, L. 16. 
4 Pigott. 28. 


twenty : 


ch. 21. e 363 


twenty years be ſufficient evidence, on behalf of a purchaſor for 
valuable conſideration; that ſuch recovery was duly ſuffered. And 
this may ſuffice to give the ſtudent a general idea of common 
enen, ** * . of aſſurances by matter of record. 
„enn 10 cor 95 this hawks I'muſt add a word concerning 
| deeds'to lad, or or to declare, the uſes of | fines, and of recoveries. 
For if they be levied or ſuffered without any good conſideration, 
and without any uſes declared, they, like other e 
enure only to the uſe of him who levies or ſuffers them f. And 
if a conſideration appears, yet as the moſt uſual fine, ſur cog- 
© #12aruce de drois come ceo, &c, conveys an abſolute eſtate, with- 
out any limitations, to the cognizee ; and as common recoveries 
do the ſame to the recoveror ; theſe aſſurances could not be made 
to anſwer the purpoſe of family ſettlements, (wherein a variety 


of uſes and deſignations is very often expedient) unleſs their force 
and effect were: ſubjected to the direction of other more compli- 


cated deeds, wherein particular uſes can be more particularly 
expreſſed. . The fine or recovery itſelf, like a power once gained 
in mechanics, may be applied and directed to give efficacy to an 
infinite variety of movements, in the vaſt and intricate machine 
of a voluminous family ſettlement. And, if theſe deeds are made 
previous to the fine or recovery, they are called deeds to /ead the 
uſes; if ſubſequent, deeds to declare them. As, if A tenant in 


tail, with reverſion to himſelf in fee, would ſettle his eſtate on 


B for life, remainder to C in tail, remainder to D in fee ; this 


is what by law he has no power of doing effectually, while his 
own eſtate- tail is in being. He therefore uſually covenants to levy 


a fine (or, if there be any intermediate remainders, to ſuffer a reco- 
very) to E, and that the ſame ſhall enure to the uſes in ſuch ſet- 
tlement mentioned. This is now a deed td /ead the uſes of the fine 
or recovery; and the fine when levied, or recovery when ſuffered, 
all enure to the uſes ſo { tcified and no other. For though E, 
the conuſee or recoveree, hath a fee- ſimple veſted in himſelf by 
the fine or recovery; yet, by the operation of this deed, he be- 
f Dyer. 18. 
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comes à mere Mecca or oonduit- pipe, Teiſe 
of B, C, and D, in ſucceſſive order: which uſe is executed im- 
mediately, by force of the ſtatute of uſes c. Or, if a fine or r 1 | 
covery be had without. any previous ſettlement, and a deed be 


afterwards made between the parties, declaring the uſes to which 
the ſame ſhall be applied, this will be equally g 


— 


— 


* 


d only to the uſe 1 


good, as if it had 


been expreſſly 1 levied or ſuffered in conſequence of a deed direQ- . 

ing it's operation to thoſe particular uſes. For by ſtatute 4&5Ann. 
c. 16. indentures to declare the uſes of fines and recoveries, made 
After the fines and recoveries had and ſuffered; ſhall be good and 


effectual in law, and the fine and recovery ſhall enure to ſuch 


uſes, and be eſteemed to be only in truſt, notwithſtanding the 
ſtatute of frauds 29 Car. II. c. 3. enacts, that all truſts ſhall be 
declared in Writing; at Geert not N _ Ane n. _ truſts - 


een 44 n 


. £/This doctrine may e be more 


_ Clearly illuſtrated by example. In the deed 

or marriage ſettlement in the appendix, 
No. II. F. 2. we may ſuppoſe the lands to 
have been originally ſettled on Abraham and 
Cecilia Barker for life, remainder to John 
Barker in tail, with divers other remainders | 
over, reverſion to Cecilia Barker in fee; 
and now intended to be ſettled to the ſeve- 
ral uſes therein expreſſed, viz. of Abraham 


and Cecilia Barker till the marriage ; re- 
mainder to John Barker for life; remainder 


to truſtees to preſerve the contingent remain- 


ders; remainder to his widow for life, for 
her jointure; remainder to other truſtees, 


for a term of five hundred years; remainder 
to their firſt and other ſons in tail; remain- 
der to their daughters i in tail; remainder to 
John Barker in tail; remainder to Cecilia 
Barker in fee. Now it is neceſſary, in or- 
der to bar the eſlate-tai] of John Barker, 
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a recovery be ſuffered of the premiſes: : and | 
It is thought proper (for though uſual, it is 
by no means neceſſary: ſee Forreſter. 167.) 


that in order ts make good tenant of the 


freehold, | or tenant to, the - prnaecipe, during 
the coverture, a fine ſhould be levied by 


Abraham, Cecilia, and John Barker; and 


that the recovery itſelf be ſuffered againſt 
this tenant to the praccipe, who ſhall vouch 


John Barker, and thereby bar his eſtate-tail, 
and become tenant of the fee-ſimple by 
virtue of ſuch recovery: the uſes of which 
"eſtate, ſo acquired, are to be thoſe expreſſed 
in, this deed. Accordingly. 1 the parties cove- 
nant to do theſe ſeveral acts: (ſee pag. viii.) 


and in conſequence thereof the fine and | 
recovery are had and ſuffered (No. IV. and 


No. V.) of which this <onver meg ardeed 


5 
4 


to ſead the uſes. 4 
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1. TE are next to bonner ee by Ly cuſtom, ob- 


lord 6 


by ſpecial cuſtom, recoveries may be ſuffered of copyholds®: but 
theſe differing in nothing material from recoveries of free land, 


ſave only that they are not ſuffered in the king's courts, but in 
the Court baron of the manor, I ſhall confine myſelf to convey= 


ances by ſurrender, and their conſequences. 


* 2 "We Wy | 89 7 


SURRENDER; ' furfunredditio, 1s the yielding up of 2 eſtate 


by the tenant into the hands of the lord, for men e as in 


II 


like. = He eſs in a i manors, is, that the enn comes to 
„ ne nnnn==""E" lar. G37. 


"taining only in particular places, and relative only to a 
pirticali ſpecies of real property. This therefore is a very nar- 
row title; being confined to copyhold lands, and ſuch cuſtomary 
eſtates, as are holden in antient demeſne, or in manors of a ſi⸗ 
milar nature: Which, being of a very peculiar kind, and « origi- 
nally no more than tenancies in pure or privileged villenage, were 
never alienable by deed; for, as that might tend to defeat the 
his ſigniory, it is therefore a forfeiture of a copyhold !. 
Nor are diy? transferrable by matter of record, even in the king's 
courts, bnt only i in the court baron of the lord. The a 
of doing this is generally by ſurrender; though in ſome manors, 
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 reſtates we m I plainly trace. the. viſible footſteps. of the feodal 
h 


n Qs Boes N 


The, * 7 > 
leward, either in court, (or, if the cuſtom. permits, out of 
art) or elſe to two cuſtomary tenants of the — manor, pro- 

vided that alſo have a cuſtom to warrant it; and there by deli- 
vering up a rod, a glove, or other ſymbol, as the cuſtom. directe, 


to the hands of the lord, Fo the r 
of his {aid ſteward, or 0 the ſaid two tenants, all his intereſt and 


title to the eſtate ; Ya in. truſt to be again granted out by the lord, 
to ſuch perſons and for fuch uſes as are named in the ſurrender, 


and the Fanden of the manor will warrant. If 8 ſurrender be 


made out of court, then, at the next or ſome ſubſequent court, 


the jury or homage muſt preſent and find it upon their oaths ; 


which preſentment is an information to the lord or his ſteward of 
what has been tranſacted. out of court. Immediately upon ſuch 
ſurrender in court, or upon preſentment. of a ſurrender. made out 


of court, the BY by his ſteward grants the ſame land again to 

_ .Ceſtuy que uſe, (who 18 lowetiwes, though rather improperly, called 
the ſarrenderee) to hold by the antient rents and cuſtomary ler- 
Voices; and thereupon admits him tenant to the copyhold, ac- 
cording to the form and effect of the ſurrender, which muſt be 
exactly purſued. And this is done by delivering up to the new. 


tenant the rod, or love, or the like, in the name, and as the 
ſymbol, of corp bent ſeiſin of the lands and tenements. Upon 
Which adwifion he pays a fine to the lord, . to che ul. 
tom of the manor, and takes the oath of fealty. 


11 1. & * # 


"Ta this brief abſtract gs the manner of 8 bell 


inſtitutions. The fief, being of a baſe nature and tenure, is un- 
alienable without the knowlege and conſent of the lord. For this 


| purpoſe it is reſigned up, or ſurrendered into his hands. Cuſtom, 


and the indulgence of the law, which fayours liberty, has now 
given the tenant a right to name his ſucceſſor ; but ſormerly i it was 
far otherwiſe. And J am apt to ſuſpect that this right is of much 
the ſame antiquity with the introduction of uſes with reſpect to 
freehold lands: for the alienee of a copyhold had merely jus fidu- 
ciarum, for which there was no remedy at law, but only by ab- 


pbena 


of Tu 1 * © mY 


chancerye. When' therefore che lord had accepted a 
Lacevnder of bir Wunder intereſt, upon confidence to re- grant the 


eſtate to another perſon, either then expreſſly named ar to. be 
fterwards named in the tenant's will, the chancery inforced this 

truſt as a matter of conſcience ; which juriſdiction, though ſeem- 

ingly new in'the time of Edward iv was generally rquieſcel 
in, as it opened the way for the alienation of copyholds, as well 
as of freehold eſtates; and as it rendered the of of them both 
equally deviſable by teſtament. Yet, even to this day, the new 

_ tenant cannot be admitted but by compoſition with the lord, and 
paying him a fine by way of acknowlegement for the licence of 
alienation. Add to this the plain feodal inveſtiture, by delivering 

che ſymbol of ſeiſin in preſence of the other tenants in open 
court; * quando haſta vel aliud corporeum quidlibet Porrigitur a do- 
nnd ſe inveſtituram facere dicente ; quae ſaltem coram duobus 
«© vaſallit ſolenniter fieri debet*:* and, to crown the Whole, the 
oath of fealty annexed, the very bond of feodal ſubjection. From 
all which we may fairly conclude, that, had eie d been no other 
evidence of the fact in the reſt of our tenures and eſtates, the 
very exiſtence of copyholds, and the manner in which they are 
transferred, would inconteſtably prove the very univerſal recep- 
tion, which this northern ſyſtem of property for a long time ob- 
tained in this iſland; | and which communicated itſelf, or at leaſt 
it's fimilitade, even to our very villeins and bondmen. 


rut 8 digs of conveyance | is ſo effential to the nature of 
copyhold — 12 that it cannot poſſibly be transferred by any 
other aſſurance. No feoffment, fine, or recovery (in the king's 
courts) has we? operation thereupon. If I would exchange a 
copyhold eſtate with another, I cannot do it by an ordinary deed 
of exchange at the common law ; but we muſt ſurrender to each 
other's uſe, and the lord will admit us accordingly. If I would 


deviſe a copyhold, T muſt ſurrender it to the uſe of y laſt will 


_ Gro. Jae. 365 p - 5 * Fe 1. 2. 1. 
4 Bro, Abr. tit. Tenant per copie. 100. > 
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. As RRE N D ER, by an IRC fable uent whereto 
he'd conveyance. is to receive It 8 perfection and. wes = ation, is 
rather a, rhanifeſtation of the alienor' 8 intention, than a transfer 
of any in intereſt i in poſſeſſion. For, till —— of. ceftuy: gue 
uſe, the lord, taketh notice of the Y as his tenant; and 
he ſhall receive the profits of the land to his own uſe, and ſhall 
| diſcharge all ſervices. due to the lord. Yet the intereſt remains in 
him not abſolutely, but 2 modo; for he cannot paſs away the 
land to any other, or make it ſubject to any other incumbrance 
than it was Tubjed t to at the time of the ſurrender. But no man- 
ner of legal intereſt is veſted i in the nominee before. admittance. 
Tf he enters, he is a treſpaſſer and puniſhable in an action of 
treſpaſs : and if he ſurrenders | to the uſe of another, ſuch ſurren- 
der is merely void, and by no matter e poſt facto, Can be con- 
firmed. For though he be admitted in purſuance of the original 
ſurrender; and thereby acquires afterwards a ſufficient and plenary 
intereſt as abſolute owner, yet his ſecond ſurrender previous to his 
own admittance is abſolutely void ab initio; becauſe at the time of 
ſuch ſurrender he had but a poſſibility of an intereſt, and could 
therefore transfer nothing: and no ſubſequent admittance can make 
an act good, which was ab mitio void. Yet, though upon the ori- 
N ginal ſurrender the nominee hath but a poſſibility, it is however 
ſuch a poſſibility, as may whenever he pleaſes be reduced to a 
certainty : for he cannot either by force or fraud be deprived. or 
deluded of the effect and fruits of the ſurrender ; but if the lord 
refuſe to admit him, he is compellable to do it by a bill in chan- 
cery or a mandanius*: and the ſurrenderor can in no wiſe defeat his 


grant ; his hands being for eyer bound from Apa of the aud 
Co. Copyh. 5. 36. | © 2 Koll: Nep. % bh 36 
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in any other way, and his mouth for ever ſtopped from revoking | 


or countermanding his own deliberate act“; except in the caſe 


of a Parma to "the uſe of his will which is e revo- 
cable 5 TEE OOO | | | | 


* en 


! 
'% 
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2. As to the reruns has by the over 0 of ma- 
nors, is to be made at the next court baron immediately after the 


ſurrender; but by pecial cuſtom in ſome places it will be good, iy 


though made at the ſecond or other ſubſequent court. And it is 


to be brought into court by the /ame perſons that took the ſur- 


render, and then preſented by the homage; and in all points 


material muſt erated with the true tenor of the ſurrender 
itſelf. And therefore, if the ſurrender be conditional, and the 
preſentment be: abſolute, both the ſurrender, preſentment, and 
admittance thereupon are wholly void * : the ſurrender, as being 
never truly preſented ; the preſentment, as being falſe; and the 
admittance, as being founded on ſuch untrue preſentment. If a 


= 


man ſurrenders out of court, and dies before preſentment, and 


preſentment be made after his death, according to the cuſtom, 
this is ſufficient*. So-too, if cgſuy que uſe dies before preſentment, 
yet, upon preſentment made after his death, his heir according 
to the cuſtom ſhall be admitted. The ſame law 1 is, if thoſe, into 


whoſe hands the ſurrender is made, die before preſentment ; for, 


upon ſufficient proof in court that ſuch a ſurrender was made, 
the lord ſhall be compelled to admit accordingly. And if the 


| ſteward, the tenants, or others into whoſe hands ſuch ſurrender 


is made, do refuſe or negle& to bring it in to be preſented, upon 
a petition preferred to the lord in his court baron the party grie- 
ved ſhall find remedy. But if the lord will not do him right and 
juſtice, he may ſue both the lord, and them that took the ſurren- 
der, in e, and ſhall there find relief N 


8 Co. Copyh, * 39. * Co. Litt. 4. 


16 Bits Bao: cnn . hes og er; 1 Oe Coors bs i 
Co. Copyh. 40. | | ; 
vo os EE ==; 3. ADMIT- 


28 1 . a 
2 5 ed as "EI OT; b 
i 
y es oe en 
WY" ä 
2 * 2 
8 - 


* Oo 
a. X, 2, 5 
5 3 - 1 2 
FR "Fe EI 83 1 
9 —— 2 "17 — —— Be; es x 
n . 
| o _— = =_ = — 


2 


N 8 n 


oo 8 
, Wap: Ic 1 — 22 * * 
AI : 7 . 2 2 re 4 W. * 4196, IF & os - Anon we © 
nr ns: r e . Aa Z 
” ay = 
* * * 2 wa hs r P 2 2 
r 9 n 
S i 3 1 
OR 5 — 1 > - = MO ty. r * 
8 r PE DE» . R „ I 5 2 
11 


ö F 
ee D 
n 


n 
— S 
— N — 
7 « en 
* pagan gr 
ke 1 * LY — 
1 * 2 


2 Ea 
rr 
x — 
* XJ = nf 0 
N 
8 n * A 
— C 
by = Ms x lag RE DT ONS & 
D 1 de . r 
—— 3 8 
r 
3 =_ 
Fon Ms cn RL. 


y A. 
F I, Tok Nate. 
T 
= IAN WET ONT 3 


8 


ech Rreurs 


4 
1 
$ . . 3 "1 FP 8 po © hg 
JVC 


415 55 861 . 


9 1 11 TA NC E is b El be e, bene un copy- 
15 WF; aſſurances. And this is of three forts: (firſt, an admittance 


upon a voluntary grant from the lord; ſecondly, an admittance 
upon ſurrender by the former tenant; and thirdly, an admittance 


AST 


tie A ee the . anne 0 B fs 
Hot ieh, v nnen «2191 
In admittances, even upon a binn y grant from the lord, 
: when copyhold lands have eſcheated or reverted to him, the lord 
is conſidered as an inſtrument. For, though it is in his power to 
keep the lands in his on hands, or to diſpoſe of them at his 
pleaſure, by granting an abſolute fee-ſimple, a freehold," or a 
chattel intereſt therein; and quite to change their nature from 
copyhold to ſocage tenure, ſo that he may well be reputed their 
abſolute owner and lord; yet, if he will ſtill continue to diſpoſe 
of them as copyhold, he is bound to obſerve the antient cuſtom 
| preciſely ; in every point, and can neither in tenure nor eſtate in- 
troduce any kind of alteration ; for that were to create a new 
copyhold : wherefore in this reſpect the law accounts him cui- 
tom's inſtrument. For if a copyhold for life falls into the lord's 
hands, by the tenant's death, though the lord may deſtroy the 
tenure and enfranchiſe the land, yet if he grants it out again by 
copy, he can neither add to nor diminiſh the antient rent, not 
make any the minuteſt variation in other reſpects x: nor is the 
tenant's eſtate, ſo f ſubje to tay charged c or woe went 

ces by the lord. SE EO: | 


In admittances upon ſurrender of Achter the lord is to no 
intent reputed as owner, but wholly as an inſtrument: and the 
tenant admitted ſhall likewiſe be ſubje& to no charges or incum- 
brances of the lord; for his claim to the eſtate is Ty under 
him that made the ſurrender *. 46 


m Co. Cop. 5.4. ” 250664 Raj #7. Co. Lint; xi” © 
* 8 Rep. 63. e | | = | | 


AND, 
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Ap, as in wdmirainoes 8 pon 8 wi in 8 en | 
deſcents by the death of the anceſtor, the lord is uſed as a mere 
inſttument ; and, as no manner of intereſt paſſes into him by the 
ſurrender or the death of his tenant, ſo no intereſt paſſes out of 
him by the act of admittance. And therefore neither in the one 
caſe, nor the other, is any reſpect had to the quantity or quality 
of the lord's eſtate in the manor. For whether he be tenant in 
fee or for years, whether he be in poſſeſſion by right or by wrong, 
it is not material; ſince the admittances made by him ſhall not 
be impeached on account of his title, becauſe they are judicial, 


or rather miniſterial, acts, which my lord in poſſeſſion is bound 
| to 8 3 


A DMITTANCES, however, upon ſurrender differ from ad- 
mittances upon deſcent in this: that by ſurrender nothing is 
veſted in ceftuy que uſe before admittance, no more than in volun- 
tary admittances ; but upon deſcent the heir is tenant by copy 
immediately upon the death of his anceſtor : not indeed to alt 
intents and purpoſes, for he cannot be ſworn on the homage nor 
.maintain an action in the lord's court as tenant ; but to moſt in- 
tents the law taketh notice of him as of a perfect tenant of the 
land inſtantly upon the death of his anceſtor, eſ pecially where 
he is concerned with any ſtranger. He may enter into the land 
before admittance ; may take the profits; may puniſh any treſ- 
paſs done upon the ground; nay, upon fatisfying the lord for 
his fine due upon the deſcent, may ſurrender into the hands of 
the lord to whatever uſe he pleaſes. For which reaſons we may 
conclude, that the admittance of an heir is principally for the 
benefit of the lord, to intitle him to his fine, and not ſo much 
neceſſary for the ſtrengthening and compleating the heir's title. 
Hence indeed an obſervation might ariſe, that if the benefit, 
which the heir is to receive by the admittance, is not equal to 
the charges of the ys he will never come in and be admitted 


y 4 Rep. 27. Nep. 140. 1 4Rep. 23. 5 


= | ; 0 i his copyhold i in My and ſo the lord may be defranded of 
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"HE laſt method of conveying real property, is by deviſe, 
4 or diſpoſition contained in a man's laſt will and teſtament. 
All in conſidering this ſubject, I ſhall not at preſent enquire 
into the nature of wills and teſtaments, which are more properly 
the inſtruments to convey perſonal eſtates ; but only into the ori- 
ginal and antiquity of deviſing real eſtates by will, and the con- 


unden o the ſeveral ſtatutes upon WINGS that e is now 


* 
4 


Ia T - Gene ſufßcientiy 9 that, * Sa oma lands 
were deviſable by will *. But, upon the introduction of the mi- 
litary tenures, the reſtraint of deviſing lands naturally took place, 
as a branch of the feodal doctrine of non-alienation without the 
conſent of the lord*. And ſome have queſtioned, whether this 
reſtraint (which we may trace even from the antient Germans“) 
was not founded upon truer principles of policy, than the power 


of wantonly diſinheriting the heir by will, and transferring the 
eſtate, through the dotage or caprice of the anceſtor, from thoſe 


of his blood to utter ſtrangers. For this, it is alleged, maintained 
the ballance of property, and prevented one man from growing 
too big or powerful for his neighbours; fince it rarely happens, 


2 Wright of tenures, 172. 
d See pag. 57. | 


© Tacit. de mor. Germ. c. 21. 
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that the fame man is heir 60 ny others 


15 had an admirable effect in 


tion, by permitting them (though oply on failure of iflue) to diſ. 
poſe of their lands by teſtament, and deviſe away eſtates from 


the collateral heir, this ſoon produced an exceſs of wealth in ſome, 
| and of poverty in others: which, by a natural progreſſion, firſt 


gh * art and 
management he may frequently become thier” deviſee. Thus 
the antient law of the Athenians directed that the eſtate of the 


1 deceaſed ſhould always deſcend to his children; or, on failure of 


lineal deſcendants, ſhould 80 W to * * ee on : Which 


accumulation of eſtates. But wht Solon * tc 4 flight altera- 


produced popular tumults and difſentions ; and theſe at length 
ended in tyranny, and the utter extinction of liberty; which 


was quickly followed by a total ſubverſion of their ſtate and na- 


tion. On the other hand, it would now ſeem hard, on account 


of ſome abuſes; (which are the natural conſequence of free agen- 
cy, when coupled with human infirmity) to debar the ow] Her of 


lands from diſtributing them after his death, as the exigence of E 
his family affairs, or the juſtice due to his creditors, may 


haps require. And this power, if prudently managed, has wich 


us a peculiar propriety ; by preventing the very evil which re- 
ſulted from Solon's inſtitution, the too great accumulation of pro- 


5 perty: which is the natural conſequence of our doctrine of ſuc- 


ceſſion by primogeniture, to Which the Athenians were ſtrangers. 


Of this accumulation the ill effects were ſeverely felt even in the 
feodal times; but it ſhould always be ſtrongly diſcouraged in a 
commercial country, whoſe welfare depends on the number of 
moderate n engaged 1 in the extenſion of trade, %% Meere 


Hows ER this be, we find what, bj de e common lw of 
England fince the conqueſt, no eſtate, greater than for term of 


years, could be diſpoſed: of by teſtament *; except only in Kent, 


and in ſome antient burghs, and a few nerticular manors, where 
their Saxon immunities by ſpecial indulgence ſubliſted*, And 


4 Plutarch. in vita Colon, T Lite. $.167. 11of. 111. 
* 2Infl. 7 is 
8 


* * 

5 ho 
Changed % -Turnom - „ 
though the feodal reſtraint on alienations by deed vaniſhed very 
early, yet this on wills continued for ſome centuries after; from an 


apprehenſion of infirmity and impoſition on the teſtator in extremic, 
which made ſuch deviſes ſuſpicious . Beſides, in deviſes there was 
wanting that general notoriety; and public deſignation of the ſuc- 
ceſſor, which in / deſcents is apparent to the neighbourhood, and 


which the ſimplicity of the common law ue ene in ane 


_—_— 1 new en 5 Lane Sg 

"Hit ur leg, eclobaſtzent. amy had Mirth 1 doctrine 
ors uſes, as a thing diſtinct from the land, uſes began to be de- 
viſed very frequently * , and the deviſee of the uſe could in chan- 
cery compel it's execution. For it is obſerved by Gilbert i, that, 
as the popiſh clergy then generally fate in the court of chancery, 
ny: conſidered that men are moſt liberal when they can enjoy 
their ons no longer; and therefore at their death would 
choaks to/diſpoſe of them to thoſe, who, according to the ſuper- 
ſtition of the times, could intercede for their happineſs in an- 
other world. But, when the ſtatute of uſes i had annexed the 
poſſeſſion to the uſe, theſe uſes, being now the very land itſelf, 


became no longer deviſable: which might have occaſioned a great 
revolution in the law of deviſes, had not the ſtatute of wills been 


made about five years after, v2. 32 Hen. VIII. c. 1. explained 
by 34 Hen. VIII. c. 5. which enacted, that all perſons being ſeiſed 
in fee · ſimple (except feme-coverts, infants, idiots, and perſons 
of nonſane memory) might by will and teſtament in writing de- 


viſe to any other perſon, but not to bodies corporate, two thirds 
- of their lands, tenements, and hereditaments, held in chivalry, | 


and the whole of thoſe. held in ſocage: which now, through 
the alteration of tenures by the ſtatute of Charles the ſecond, 


amounts to the whole of oy landed 0 of ah] 9 2 e weir 


CN tenements. 
Cox rox ATIONS were excepted in theſe ſtatutes, to prevent 
the extenſion of gifts in mortmain; but now, by conſtruction 


1 Glanv. /. 7. c. i. | on deviſes. 7. 5 
> Plowd. 414. | | i 27 Hen, III. c. 10. of 
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of the ſtatute 43 liz orie delle 0d, | 
| eee rater dn valid, a. 


1 indeed the- -piety : 
ed them gte at lengths in ſup- | 
dene ie eng al that the ſtatute-of 


and repe — — all defects of aſſu- 
nee and therefore not only à deviſt to a corporati ut 
deviſe by a copyhold tenant without ſurrendering to the uſe of 


his will e, and/a deviſe (nay even à ſettlement) by tenant in tail 


vithout ————— if made to a charitable uſe, are 
n by way of appointment Sin ns e Pik N Dali. 
: Kaen d. LIVISLGQe; 46.20 Tv NOI NS * D Hõονο ws. 
25 WI rH regard to deviſes in general x Ae e ſoon ſhewet 

tow difficult and hazardous a thing it is, even in matters of - = 


e utility; to depart from the rules of the common which 


that the leaſt breach in any one of them diſorders for a time the 
texture of the whole. Innumerable frauds and perjuries Were 
quickly introduced by this parliamentary method of inheritance: 


fot ſo loofe was the conſtruction made upon this act by — 


of law, that bare notes in the hand writing of another per 
were allowed to be good wills within the ſtatute . To remedy 
which, the ſtatute of frauds and per juries, 29 Car. II. C. g. di- 


rects, that all deviſes of lands and tenements ſhall not only be in 


writing, but ſigned by the teſtator, or ſome” other perſon in his 
preſence, and by his expreſs direction; and be ſubſeribed, in 


2 eee by: three or Tour want witneſſes. _— a fimiler 


LY 
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ge N "he confiraRion f this lat u Miene dem _ 
_ the teſtator's name, written with his own! hand} at the be- 
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| 1 Gilb. 3 rin 45. 1P. _ 248, 0 > VT Ch. goes . 
» Duke's charit. uſes, 84. _ | ? Dyer. 72. Cro. Eliz, 100. NT 
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riis i It has 1115 Yeer 


ap — — en 
mir though the witneſſes muſt all ſee the teſtator 


d, that 


; Gable or rat leaſt acknowlege the ſigning, yet they n may do it at 


different times*. But they muſt all ſubſcribe their names as wit- 
| i in 45 eee leſt by any poſſibility they ſhould miſtake 


| Y or rather the competency, of the witneſſes :; for 
' they would not allow any legatee, nor by conſe 


where the legacies and debts were charged on the real eſtate, to 
I ba a e e witneſs to the deviſe, as being too deeply con- 


| if it were eſtabliſhed, he gained a ſecurity for his legacy or 

debt from the real eſtate, Whereas otherwiſe he had no claim 

but on the perſonal aſſets. This determination however alarm- 

ce d many purchaſors and creditors, and threatened to ſhake moſt 
of the titles in the kingdom, that depended on deviſes by will. 


For, if the will was atteſted by a ſervant to whom wages were : 


ecary or attorney whoſe. very attendance made 


£ Fg ds. aq by the miniſter of the pariſh: who had ad 


demand for tithes or 4 1 dues; (and theſe-are the 
pres moſt likely to be-preſent in the teſtatorf faſt illneſs) and 


if in ſuch caſe whe: teſtator had charged his 2 eſtate with the 


payment of his debts, the whole will, and every diſpoſition there- 
in, ſo far as at to real property, were held to be utterly 


void. This occaſioned the ſtatute 25 Geo. II. c. 6. which reſto- : 


red both the competency and the credit of ſuch legatees, by de- 


claring void all legacies given to witneſſes, and thereby removing 


all poſſibility of their intereſt affecting their teſtimony. The ſame 


ſtatute likewiſe eſtabliſhed the competency of creditors, by di- 


recting the teſti 


leaving their credit (like that of all other witneſſes) to be 
_ conſidered, on a view af alk the circumſtances, by the court and 


- 


2's Lins 4: 5 | 1 P. Wes. 140. 
r Freem. 486. 2 Ch, Caſ. 109. Pr. Ch. 185. . Stra. 1253. | NE 
Vn L. II. £2 # Jy 


And, in one caſe determined by the court of 
king's-bench', «the judges were extremely ſtrict in regard tothe 


quence acreditor, 


erned in intereſt not to with the eſtabliſhment of the will ; for, 


imony of all ſuch creditors to be admitted, but 
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t 
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jury before whom: ſuch will ſhall be conteſted. - 
8 . 


id in a much 
mony of three witneſſes, who were creditors, 


later caſe ®- 


was held to be fileienrly credible, though the land was charged 


with the payment of debts; and the reaſons of the ee rf 1 
termination were Narres nk to we n We Be & 


A SES ID, EEO EE T 
Jo? 4 We * W wY Py \ + Sf Swat 7 


A or RR inconvenience was „ ue to WOW this net me⸗ 


ä thod. of conveyance” by deviſe; in that ereditors by bond and 
other ſpecialties, which. affected the heir provided he had aſſets 


by ee were now defrauded of their ſecurities, not having 
the ſame remedy againſt the deviſee of their debtor. To obviate 
which, the ſtatute 3 & 4 W. & M. c. 14. hath provided, that 
all wills, and teſtaments, limitations, diſpoſitions, and appoint- 


ments of real eſtates, by tenants in fee- ſimple or having power 


to diſpoſe by will, ſhall (as againſt ſuch creditors only) be deemed, 


to be fraudulent and void : Bd that ſuch creditors may maintain 


their actions jointly W "= —_ heir and the ear ; 


A WILL of lands, ads; by the pehiMon ind ME the ; 
control of theſe ſtatutes, is conſidered by the courts of law: not 


ſo much in the nature of a teſtament, as of a conveyance declaring 


the uſes to which the land ſhall be ſubje& : with this difference, 
that in other conveyances the actual /ub/eription of the witneſſes 
is not required by law”, though it is prudent for them ſo to do, 


in order to affiſt their memory when living and to ſupply their 


evidence when dead; but in deviſes of lands ſuch ſubſcription is 


now abſolutely neceſſary by ſtatute, in order to identify a con- 


veyance, which in it's nature can never be ſet up till after the 
death of the deviſor. And upon this notion, that a deviſe affect- 


ing lands is merely a ſpecies of conveyance, is founded this dif- 
tinction between ſuch deviſes and teſtaments of perſonal chattels; 


that the latter will operate upon whatever the teſtator dies poſſeſſed 
of, the former only upon ſuch real eſtates as were his at the time 
of executing and publiſhing his will*. Wherefore no after- 


M. 31 Geo. u. 4 Burr. I. 430. 94 p. WT. 575. 


gee pag. 307. | | 
_ purchaſed | 


5 dsl lands will * aa much deviſe?, unleſs, cable uent 
to 15 e or ate the ovine een . wills. 
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We haxe now. e e the ren e of common 12 
eee whereby a title to lands and tenements may be tranſ- 
ferred and conveyed from one man to another. But, before we 
conclude this head, it may not be improper to take notice of a ; 
few. general rules and maxims, which have been laid down by : * 
courts of * for: the conſtruction and expoſition of them WW, ES 
| Theſe AP? 208 e , e ; - 
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1. T. HAT thin neee be en J as near the 
nin and re intents of the parties, as the rules of law 
with admit *;- For the maxims of law are, that verba inten- 
tioni e inſervire; and,..**. benigne interpretamur chartas 
. i propter ſimplicitatem laicorum.” And therefore the conftruc- 
tion muſt alſo be reaſonable, and agreeable to common under- 
= Khir | 
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2. Ta HAT ranges: in. verbit 9 8 of anbiguiter, ibi nulla os 
frti contra verba fienda eft® : but that, where the intention is clear, 
too minute a ſtreſs be not laid on the ſtrict and preciſe ſignification 
of words; nam qui Baeret in litera, haeret in cortice. Therefore, 
by a grant of a remainder a reverſion may well paſs, and e con- 
verſo . And another maxim of law is, that mala grammatica 
non vitiat cbartam; neither falſe Engliſh nor bad Latin will 
deſtroy a:deed*. Which perhaps a claſſical critic may think to- 
be no unneceflary caution. | 


T <2 . 9 
„„ 
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3. e the 8 he! 3 upon 80 entire Parts ad 
not merely upon dig ointed parts of it. Nam ex ew 


* ua Age. 31 Mod. 127. 1 Bulftr, 175. Hob. 304. 

= 1 Ch. Caf. 39, 2 Ch. Caſ. 144. 2 Sannid. 16y,  / 

« Salk. 238, 1 © Hob. 27. 

e © 7 10 Rep. 133. Co. Litt, 223, 334. 
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Deo Nen „ - Baez 
« of conſeguentiln Aan And therefore 
every part of it. be (if pofſible) made to take effect; do 
word but what may operate in n ſhape or other” both Nen 

Y **, verba debent relle | | 


Han ng ſtrongly: im thatis 
” 3 or contractor, and in enn the other party. «6: « Ferba 5 
« fortius accipiuntur contra profere rinciple of 
- preſervation will make men fafficiendy careful, not to prejudic 
their own intereſt by the too extenſive meaning of their words: 
and hereby all manner of deceit in any grant is avoided; for men 
would always affect ambiguous and intricate expreſſions, pro ided 
they were afterwards at liberty to put their own conſtrudtion upon 
them. But here a diſtinction muſt be taken between an indenture 
and a deed poll: for the words of an indenture, executed by both 
parties, are to be conſidered. as the words of them. both; for, 
though delivered as the words of one party, yet they are not his 
words only, but the other party hath given his conſent to every 
„ dne of them, But in a deed poll, executed. only by the gran- 
tor, they are the words of the grantor only, and ſhall be taken 
moſt ſtrongly againſt him k. However, this, being a rule of 
ſome ſtrictneſs and rigor, 18 the laſt to be reſorted to, and is 
neuen to be n n buk | when all au rules of een 


5. Tur, if the words will bear two lenſes, one agreeable 

; to, and another againſt, law; that ſenſe be „Which is 
moſt agreeable thereto®. As if tenant in tail lets a leaſe for life 
generally, it ſhall be conſtrued for his own life only, for that 
ſtands with the lam; and not for the life of the * which is 


0 his pemer to grant. 


81 Bulftr, 101. mA, 2 k Did. 134. 


”3 FP, W*, 207. . I Bacon's Elem. c. 3. 


8 i Plowd. 156, ; | Fly m Co. Litt, 42. 


6: THAT 
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neſt to each other, that patent ſand rogethery the firſt ſhall 
be received and the latter rejected: wherein it differs from a 


will; for there, of two ſuch repugnant clauſes the latter ſhall 
ſtand . Which is owing to the different natures of the two in- 


ſtruments for the firſt deed, and the laſt will are always moſt 


lable in law. Vet in both caſes we ſhould rather attempt to 
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erg unde bl, eh fame gi ese to aids . 


if podle the will of the deviſor, who for want of advice or 
learning may have omitted the legal and proper phraſes. And 
therefore many times the law diſpenſes with the want of words 
in deviſes, that are abſolutely requiſite in all other inſtruments. 
Thus a fee may be conveyed without words of inheritance :; and 
an eſtate- tail without words of procreation*. By a will alſo an 
eſtate may paſs by mere implication, without any expreſs words 
to direct it's courſe. As; where A deviſes lands to his heir at law, 


after the death of his wife: here, though no eſtate is given to 
xpreſs terms, yet ſhe ſhall have an eſtate for life by 


the wife in e 
implication ; for the intent of the teſtator is clearly to poſtpone 


the heir till after her death; and, if ſhe does not take it, nobody 


elſe can.” | So alſo, where a deviſe is of black-acre to A and of 
white-acre to Bin tail, and if they both die without iſſue, then 
to C in fee: here A and B have croſs remainders by implication, 
and on the failure of either's iſſue, the other or his ifſue ſhall 
take the whole; and C's remainder over ſhall be poſtponed till 
the iſſue of both ſhall fail. But, to avoid confuſion, no croſs 


remainders are allowed between more than two deviſees : and; 


in general, where any implications are allowed, they oy be 
fuch as are rt, 46 (or at leaſt highly probable) and not _—_ 


» Hardr. 94. 1 e, e eee i 
. 7 * 1 Ventr. 376. 
? Cro. Eliz. 420, 1 Vern. 50, t Freem. 484. 
See pag. 108. ro. Jac. 65 5. 1 Ventr. 224. 2Show. 139. 
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8. And pens Sian is no diſtinction between 


poſſible implicatior 


- the ods law:and of equity; for the will, being collfidetedi in 


both courts in the light of a limitation to uſes*, is conſtrued i 


cach with equal favour and benignity, and expounded rather on 


it's on particular ee w than _ ms oh pt, a 


. 
1 + 


a 4 x Þ 1 N * 


An D n we: have n a net view, in W Aa. the 
Fer preceding chapters, of a very large and diffuſive ſubject, 
the doctrine of common aſſurances: which concludes our obſer- 
vations on the title to things real, or the means by which they 


may be reciprocally loſt abd acquired. We have — conſi- 


5 the gates which may be had in them, with regard to their 


duration or quantity of intereſt, the time of their enjoyment, 
and the number and connexions of the perſons entitled to hold 
them: we have examined th er 
whereby thoſe- eſtates na been, and are now, holden: — 
have diſtinguiſhed the object of all theſe enquiries, namely, 


> fenures, both antient and m 


things real, into the corporeal or ſubſtantial, and incorporeal or 
ideal ind; and have thus conſidered the rights of real pro- 
perty in every light wherein they are contemplated by the laws 


of England. A ſyſtem of laws, that differs much from every 


other ſyſtem, except thoſe of the ſame feodal origin, in it's 
notions and regulations of landed eſtates; and which therefore 
could in this particular. be very ſeldom compared with 1 


| other. 


* | 


Tu ſubject, which ins Ma employed our tte is of 


very extenſive uſe, and of as extenſive variety. And yet, I am 


afraid, it has afforded the ſtudent leſs amuſement and pleaſure 


in the purſuit, than the matters diſcuſſed in the preceding vo- 


lume. To ſay the truth, the vaſt alterations which the doctrine 
of real property has undergone from the conqueſt to the preſent 
time ; the infinite determinations upon points that continually 


ariſe, and which have been heaped one upon another for a courſe 
V Vaugzh. 262. | Fitzg. 236. 11 Mod, 153. 


af 


of * en © 1 30% 


of fey ven centuries, without any order or method; and the mul 


cipliciry of acts of parliament which have amended, or ſome- 


times only altered, the common law; theſe cauſes have made 
the ſtudy of this branch of our national juriſprudence a little 


perplexed: and intricate. It hath been my endeavour principally 


to ſelect ſuch parts of it, as were of the moſt general uſe, where 


the principles were the moſt ſimple, the reaſons of them the 


moſt obvious, and the practice the leaſt embarraſſed. Vet I can- 
not preſume that I have always been thoroughly intelligible to 
ſuch of my readers, as were before ſtrangers even to the very 
terms of art, which I have been obliged to make uſe of: though, 

whenever thoſe have firſt occurred, I have generally attempted a 


ſhort explication of their meaning. Theſe are indeed the more 


numerous; on account of the different languages which our _— 
has at different periods been taught to ſpeak ; the difficulty ari 
ſing from which will inſenſibly diminiſh by uſe and familiar ac- 


quaintance. And therefore I ſhall cloſe this branch of our en- _ 


quiries with the words of fir Edward Coke? : . albeit the ſtu- 
dent ſhall not at any one day, do what he can, reach to the 
« full meaning of all that is here laid down, yet let him no way 
« diſcourage himſelf, but proceed; for on ſome other day, in 


«« ſome other place, (or perhaps upon a ſecond ene of the 
_— * his doubts will be probably dend“ N 
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FJ] NDER tha f n included all forts 
of things moveable, which may attend a man's perſon 
nen he goes; and therefore, being only the object of the 
law while they remain within the limits of its juriſdiction, and 
| being elo of à periſhable quality, rr 
nature, nor paid ſo ede en to by the law, as things that are 
in their nature more ent and immoveable, as lands, and 
hoyſes, and the profits iGuing me, Theſe being conſtantly 
within the reach, and under the protection of the law, were the 
principal favourites of our firſt legiflators : who took all imagin- 
able care in aſcertaining the rights, and directing the diſpoſition, 
of ſuch property as they imagined to be laſting, and which would 
anſwer to poſterity the trouble and pains that their anceſtors em- 
ployed about them ; but at the ſame time entertained a very low 
and contemptuous opinion of all perſonal eſtate, which they re- 
garded only as a tranſient commodity. The amount of it indeed 
was, comparatively, very trifling, during the ſcarcity of money 
and the ignorance of luxurious refinements, which prevailed in 
the feodal ages. Hence it was, that a tax of the fifteenth, tenth, 
or ſometimes a much larger .proportion, of all the moveables of 
the ſubject, was frequently laid without ſcruple, and is mentioned 
with much unconcern by our antient hiſtorians, though now it 
would juſtly alarm our opulent merchants and ſtockholders. And 
hence likewiſe may be derived the frequent forfeitures inflicted 


Ch. 24. oo FE 72 T IN G'S: 8 385 
by the common law, of all a man's goods and chattels, for miſ- 
behaviours and inadvertencies that at preſent hardly ſeem to de- 
ſerve ſo ſevere a puniſhment. Our antient law-books, which are 
founded upon the feodal proviſions, do not therefore often con- 
deſcend: to regulate this ſpecies of property. There is not a chap- 
ter in Britton or the mirroir, that can fairly be referred to this 
head; and the little that is to be found in Glanvil, Bracton, and 
Fleta, ſeems principally borrowed from the civilians. But of 
later years, fince the introduCtion and extenſion of trade and com- 
merce, which are entirely occupied in this ſpecies of property, 
and have greatly augmented it's quantity and of courſe it's value, 
we have learned to conceive different ideas of it. Our courts 
now regard a man's perſonalty in a light nearly, if not quite, 
equal to his realty: and have adopted a more enlarged and leſs 
technical mode of conſidering the one than the other; frequent- 
ly drawn from the rules which they found already eſtabliſhed by 
the Roman law, wherever thoſe rules appeared to be well-ground- 
ed and appoſite to the caſe in queſtion, but principally from rea- 
ſon and convenience, adapted to the circumſtances of the times; 
preſerving withal a due regard to antient uſages, and a certain 
feodal tincture, ah 18 ſtill to be found in ſome branches of 
ran benen Wl gt Pb 


B UT 90 1 by our aol ts not-only kak things 
moveable, but alſo ſomething more: the whole of which is com- 
prehended under the general name of chattels, catalla ; which, 

ſir Edward Coke fays*, is a French word fignifying goods. And 
this is true, if underſtood of the Norman diale& ; for in the 
grand - couſtumier *, we find the word chattels uſed and ſet in op- 
poſition to a fief or feud : ſo that not only goods, but whatever 
was not a feud, were accounted chattels. And it is, I appre- 
hend, in the ſame large, extended, negative ſenſe, that our law _ 
adopts it; the idea of goods, or moveables only, being not ſuf- 
ficiently comprehenſive to take in every thing that our law con- 
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386 n Book II. 
ſiders as à chattel intereſt. For ſince, as the commentator on 
wo couſtumier obier vos, there are two requiſites to make a fief or 
heritage, duration as to time, and immobility with regard to 
place; whatever wants either of theſe qualities is not, according 
to the Normans, an heritage or fief®; or, according to us, is 
not a real eſtate: the conſequence of which! in both laus is, 1585 
it e * a perſonal RO" or chatted. F 


— 


1 H AT TELS n are diftributed Wa he Hh: into two 2 
kinds ; chattels WON en Perſonal. . 2021 


347 Sr TELS rant faith fir Edward Coke > are fark 's as 
concern, or ſavour of, the realty; as terms for years of land, 
wardſhips i in chivalry (while the military tenures ſubſiſted) the 
next preſentation to a church, eſtates by ſtatute-merchant, ſta- 
tute-ſtaple, elegit, or the like; of all which we have already 
| ſpoken. And theſe are called real chattels, as being intereſts 
iſſuing out of, or annexed to real eſtates : of which they have 
one quality, viz. immobility, which denominates them real; 
but want the other, viz. a ſufficient, legal, indeterminate dura- 
tion: and this want it is, that conſtitutes them chattels. The ut- 
moſt period for which they can laſt is fixed and determinate, either 
for ſuch a ſpace of time certain, or till ſuch a particular ſum of 
money be raiſed out of ſuch a particular income; ſo that they are 
not equal in the eye of the law to the loweſt eſtate of freehold, a 
leaſe for another's life : their tenants were conſidered, upon feodal 
principles, as merely bailiffs or farmers; and the tenant of the free- 
hold might at any time have deſtroyed their intereſt, till the reign 
of Henry VIH*. A freehold, which alone is a real eſtate, and 
feems (as has been ſaid) to anſwer to the fief in Normandy, is 
conveyed by corporal inveſtiture and livery of ſeiſin; which gives 
the tenant ſo ſtrong a hold of the land, that it never after can 


© Cateux font meubles et immeubles : ficomme et tut ce qui Naſt point en beritage. LL. Will. 
vrais meubles font qui tranſporter ſe peuvent, Ndthi, c. 4. apud Dufreſne, II. 409. 

et enſuivir le corps; immeubles ſont choſes qui « 11nſ. 118. | 

ve peuvent enſutvir le corps, niefire tramſportees, * See pag. 141, 142. 


be 


r TIN db. 3 385 
be wredes from! bin dug bis lie, but by his own act, of vo- 


tuntafy tranfer or of forfeiture; or elfe by the happening 6f ſors 


future contingency, us in eſtates pry autey bie, and the determin- 
able freeholds mentioned in a former chapter f. Afid even theſe, 


being of an uncertain duration, may by poſſibility laſt for the 
 owher's life j for the law will net preſuppoſe the contingeney to 
happen before it actually dots, and 0 then the eſtate 915 to all 
intents and purpoſes 4 life eſtate, and therefore à freehold inte- 


reſt. On the other hand, a ehattel intereſt in lands, which the 


Normans put in oppoſition to flef, and we = freehold, is con- 
veyed by no ſeiſin or corporal inveſtiture, hut the poſſeſſion is 
gained by the mere entry of the tenant himſelf; and it is ſure 
to expire at a time prefixed and determined, if not ſooner. Thus 


a leaſe for years muſt neceſſarily fail at the end and completion of 


the term ; the next preſentation to a church is ſatisfied and gone 
the inſtant it comes into poſſeſſion, that is, by the firſt avoidance 


and preſentation to the living ; the conditional eſtates by ſtatutes 
and elegit are determined as ſoon as the debt is paid; and fo 


guardianſhips in chivalry were ſure to expire the moment that 
the heir came of age. And if there be any other chattel real, it 
will be found to correſpond with the reſt in this eſſential quality, 


that it's duration is limited to a time certain, beyond which it 
cannot ſubſiſt. 


2. CHATTELS perſonal are, properly 100 ſtrictly eki 


things moveable ; which may be annexed to or attendant on the 


perſon of the owner, and carried about with him from one part 
of the world to another. Such are animals, houſehold- ſtuff, 
money, jewels, corn, garments, and every thing elſe that can 


properly be put in motion, and transferred from place to place. 


And of this kind of chattels it is, that we are principally to ſpeak 


in the remainder of this book; having been unavoidably led to 


conſider the nature of chattels real, and their incidents, in the 
former chapters which were employed upon real eſtates ; that 
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kind of property vita of: a e am nne nature, ori 8 


nally endowed with one only of the characteriſtics of each ſpe- 


cies.of things; the Anme of e mad wad: ns iy 
duration of things pennant. 
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| CnaTTEeL e AFG fins diftinguihed md diftrib 
it will be proper to conſider, firſt, the nature of that proper! 
or dominion, to which they are liable; which muſt be princi- 
pally, nay ſolely, referred to perſonal chattels : and, ſecondly, 
the title to that property, or how it ** be loſs and GG 
Of each of theſe 3 in it's order. A | WI 
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TIROPERTY, in chattels perſonal, may be either in poſeſ 
Fon; which is where a man hath not only the right to enjoy, 
but hath the actual enjoyment of, the thing: or elſe it is in 
action; where a man hath only a bare right, without any occu- 
pation or enjoyment. And of theſe the former, or property in poſe | 
45 fon, 1 is en into two ſorts, an abſolute and a 9405 Ned property. 


i Fr I RST then of property in poſſe on abſolute ; ; "which is 
where a man hath, ſolely and excluſively, the right, and alſo the 
occupation, of any moveable chattels; ſo that they cannot be 
transferred from him, or ceaſe to be his, without his own act or 
default. Such may be all inanimate things, as goods, plate, mo- 
ney, jewels, implements of war, garments, and the like : ſuch 
alſo may be all vegetable productions, as the fruit or other parts 
of a plant, when ſevered from the body of it; or the whole 
plant itſelf, when ſevered from the ground; none of which can 
be moved out of the owner's poſſeſſion without his own act or 

conſent, or at leaſt without doing him an injury, which it is the 
buſineſs of the law to prevent or remedy. Of theſe therefore 
there remains little to be laid. 5 


Bu- with regard to 3 which have in 8 a prin- 
ciple and power of motion, and (unleſs particularly confined) 
can convey themſelves from one part. of the world to another, 

there 


*. 


300 D RTE m9? | Bows: "Y 
there is a great difference made with reſpect to their ſeveral claſ- 
ſees, not only in our law, but in the law of nature and of all ci- 
. Vvilized nations. They are diſtinguiſhed into ſuch as are dumitue, 
„ and ſuch as are ferae naturue; ſome being of a tame, and others 
of a wild diſpoſition. In ſuch as are of a nature tame and do- 

meſtic, (as horſes, 'kine; ſheep; poultry, and the like) a man 

may have as abſolute a property as in any inanimate beings ;- be- 

cauſe theſe continue perpetually in his occupation, and will not 

ſtray from his houſe or perſon, unleſs by accident or fraudulent 

enticement, in either of which caſes the owner does not loſe 
his property: in which our law agrees with the laws of France 

and Holland *. The ſtealing, or forcible abduction, of ſuch pro- 

rty-as this, is alſo felony ; for theſe are things of intrinfic va- 

Itze, ſerving: for the food of man, or elſe for the uſes of hufband- 

dry*. But in animals rota natturar a man can Have 1 no "abſokate | 
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"65 all 1 tame * me- a ; W vey. # kings to „0 
owner of the dam or mother; the Engliſh law agreeing with the 
civil, that © partus eq uitur ventrem in the brute creation, though 
for the mot part in'the human fpecies it diſallovrs that maxim. 
And therefore in the laws of England“, as well as Nome, = 
er equam meam equus tuus Proegnimtem fecrrit, non of tuum fed 

Kos eum quod natum eff.” And, for this, Puffendotf* gives a fen- 
„„ fible reafon : not only becauſe the male is frequently unknown; 
but alfo becaufe the dam, during the time of her pregnancy, is 
almoſt uſeleſs to the proprietor, and muſt be maintained with 
- ES as greater expenſe and care: wherefore as her owner is the loſer by 
ber pregnancy, he ought to be the gainer by her brood. An ex. 
ception to this rule is in the caſe of young cygnets; which be- 
long equally to the owner of the cock and hen, and ffrall be di- 


vided between them. But here the reaſons of the generat rule 


© 2 Mod: 319. IB Gf Er 6. 1. 5 
» Vina. IN 6. 18-5. hs „ * 


© 1 Hel. P. C. 811, 612. 02 Re 12. 
4 Bro. Ar. tit. Propertie. uy e | 
ceaſe, 


cb v7 1 
ccaſe, and cefſnints rotions ceffat er Dales! far „ wle fs well 
known, by his conſtant aſſociation with the female; and for the 
fame: reaſon the owner of the one doth not ſuffer more diſadvan- 


tage, during the. time of e urn hong een 
P e 195 1 
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Ake 02 HER animals, e are hoe a: a e AR Aubade 
nature, are either not the objects of Oey at all, or elſe fall 
| under our other diviſion, namely, that of qualified, limited, or 

Pecial property: which is ſuch as is not in it's nature permanent, 
dut may ſometimes ſubfiſt; and at other times not ſubſiſt. In diſ- 
cuſſing which ſubject, I ſhall in the firſt place ſnew, how this 
ſpecies of property may ſubſiſt in ſuch animals as are ferae na- 
turae, or of a wild nature; and then, how it may n in _ 
_ ings: . men particular ume. 


ee e a man e e with a qualified; bug not 
an abſolute, property in all creatures that are ferae naturae, either 
pe as Fg 64 or- rex neden 


1 A Ir dai party may ſubſiſt in. ee wh 
naturae, per induſtriam hammrs e by a man's reclaiming and ma- 
king them tame by art, induftry, and education; or by ſo con- 
fining them within his own immediate power, that they cannot 
eſcape and uſe their natural liberty. And under this head ſome 
writers have ranked all the former ſpecies of animals we have 
mentioned, apprehending none to be __— and naturally 
tame, but only made ſo by art and cuſtom: as, horſes, ſwine, 
and other cattle ; which, if originally left to themſelves, would 
have choſen to rove up and down, ſeeking their food at large, and 
are only made domeſtic by uſe and familiarity, and are therefore, 
fay they, called manſueta, guqſi manui afſueta. But however well 
this notion may be founded, abſtractedly conſidered, our law ap- 
prehends the moſt obvious diſtinction to be, between ſuch animals 
as we generally ſee tame, and are therefore ſeldom, if ever, found 
wandering at t large, which it calls domitae naturae; and ſuch crea- 
tures 


x 2 
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yres as. * uſualby fe und at bene eebadd ene Used ſup 
te he more emphatically ſerae naturue, though it may Ts 
that the latter ſnall be ſometimes tamed -andiconfitied! by the art 
and induſtry of man. Such as are deer in a park, hares or rabbets 
in an incloſed warren, doves in a dovehouſe, pheaſants or partrid- 
ges in a mew, hawks that are fed and commanded by their owner, 
and fiſh"in-a'private pond or in trunks. Theſe are no longer the 
property of a man, than while they continue in his keeping or 
actual poſſeſſion: but, if at any time they regain their natural 
liberty, his property inſtantly? ceaſes; unleſs they have animum 
nme which is only to be known by their uſual cuſtom of 
returning. A maxim which is borrowed from the civil lawi; 
a revertendi animum videntur definere habere tunc, cum revertendi 
4 conſuetudinem deſernerint.”' The law therefore extends this 
poſſeſſion farther than the mere manual occupation; for my 
tame hawk that is purſuing his quarry in my preſence, though 
he i is at at Uberty to go where he pleaſes, is nevertheleſs vm pro- 

erty; for he hath” animum revertendi. So are my pigeons, 
ig are flying at a diſtance from their home. (eſpecially of the 
carrier kind) and likewiſe the deer that is chaſed out of my 
park or foreſt,” and is inſtantly. purſued by the keeper or fo- 
reſter: all which remain ſtill in my poſſeſſion, and I ſtill preſerve 
my qualified property in them. But if they ſtray without my 
| knowlege, and do not return in the uſual manner, it is then law- 
ful for any ſtranger to take them“. But if a deer, or any wild 
animal reclaimed, hath a collar or other mark put upon him, and 
goes and returns at his pleaſure; or if a wild ſwan is taken, and 
marked and turned looſe in the river, the owner's property in him 
ſtill continues, and it is not lawful for any one ele to take him? : 
but otherwiſe, if the deer has been long abſent without returning, 
or the ſwan leaves the neighbourhood. Bees alſo are ferae na- 
turae; but, when hived and-reclaimed, a man may have a quali- 
fied property in them, by the law of nature, as well as by the 
civil law®. And to the ſame purpoſe, not to fay i in the ſame 


# 


» Bracton. J. 2. c. 1. 7 Rep. 17. Icrompt. of courts. 167. 7 Rep. 16, 
i Inſt. 2. 1. 15. | | Puff. J. 4.7. 6. 5. 5. HA. 2. 1. 1% 
Finch. L. 177. 5 os words, 


os 1 jt YA HY 


ka with civil law, e Bractonꝰ: occupation, that is; 
hiving or e them, gives the property in bees; for, thou gh 


a ſwarm lights upon my tree, I have no more property in them 


till I have hived them, than I have in the birds which make their 
neſts thereon; 3; and therefore if another: hives them, he Mall! be 


"SS + XE. 


to Rag clans and in theſe circumſtances no one gelle is chfitied | 


to take them. Bats it hath been alſo faid®, that with us the only 
ownerſhip in bees is ratione ſolf ; and the charter of the foreſt®, 


which allows every freeman to be entitled to the honey Found 


within his own woods, affords great countenance to this doctrine, 
that a qualified property may be had in bees, in weed of 
the ee 8 1. fol FUNGAL they's are ee 

"i" N all thels's creatures, PORN 0 che wildneſs of f their 
nature, the property is not abſolute, but defeaſible: a property, 


that may be deſtroyed if they reſume their antient wildneſs, and 


are found at large. For if the pheaſants eſcape from the mew, 
or the fiſhes from the trunk, and are ſeen wandering at large in 
their proper element, they become ferae naturae again; and are 
free and open to the firſt occupant that has ability to ſeiſe them. 

But while they thus continue my qualified or defeaſible property, 
they are as much under the protection of the law, as if they 
were abſolutely and indefeafibly mine: and an action will lie 


againſt any man that detains them from me, or unlawfully de- 


ſtroys them. It is alſo as much felony by common law to ſteal 
ſuch of them as are fit for food, as it is to ſteal tame animals à: 
but not ſo, if they are only kept for pleaſure, curioſity, or whim, 
as dogs, bears, cats, apes, parrots, and ſinging birds ; becauſe 
their value is not intrinſic, but depending only on the Refi of 
the owner* though it is ſuch an invaſion of property as may 
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o Bro. Abr. tit, Propertie. 37. cites  * Lamb. Eiren. 27989. 
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to ſteal a reclaimed. hawk is felony both by common law and - 


| ſtatute®; which ſeems to be a relic of the tyranny. of our an 


tient ſportſmen. And, among our elder, anceſtors, the antient 
Britons, another ſpecies of. reclaimed. animals, viz. cats, were 
ked upc c res of / 11 5 e value; and the killing or 
ſtealing one was a grievous, crime, and ſubjected the offender to 
a ſine; eſpecially if it belonged 1 to the king s houſhold, and was 
the cules horrei regii, for which there was a VET LP forfei- 


ture“. And thus much of. THEE pen ty in wi Wild animals, 
! 5 e ann ad. x LEE 
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2. 8 8 auaLIFIED. property may, 415 fable — 8 4 to 
animals fre naturae, ratione impotentiae, on account of their 


own inability. As when hawks, herons, or other birds build in 


my trees, or coneys or other creatures make their neſts or bur- 
rows in my land, and have young ones there; * have. a qualified 
property in thoſe young ones, till fuch time as they can fly, or 
run away, and then my property expires*: but, till then, it is in 
ſome caſes treſpaſs, and in others felony, for a ſtranger to take 
them away?. For here, as the owner of the land has it in his 
power to do what he pleaſes with them, the law therefore veſts 
a property in him of the young ones, in the ſame manner as it 


does of the old ones if reclaimed and confined : for theſe cannot 


through weakneſs, any more than the others through reſtraint, 
uſe their natural liberty and forſake him. 

3. A MAN may, laſtly, l a qualified property in animals 
erae naturae, propter privilegium : that is, he may have the pri- 


vilege of hunting, taking, and killing them, in excluſion of other 


Bro. Abr. tit. Treſpaſs. 407. LL. Wall. J 3.8. * 5. An amercement 


* 1 Hal. P. C. 512. 1 Hawk. P. C. 6. 33. fimilar to which, ſir Edward Coke tells us 
* Si quis felem, borrei regii cuſtodem, oc- (7. Rep. 18.) there antiently was for ſtealing 


e ciderit vel furto abftulerit, felis ſumma cau- ſwans ; only ſuſpending. em by the beak, 


«da ſuſpendatur, capite aream attingente, et in inſtead of the tail. 
de gam grana tritici effundantur, uſquedum ſum- © * Carta de ſoreſt. 9 Hen. III. 0. 13. 
* mitas caudae tritico co-operiatur. Wotton, y 7 Rep, 37, Lamb, Eircn, 274- 
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ally called game, fo long as they continue within his liberty“; 
and may reſtrain any ſtranget from taking them therein: but the 
inſtant 0 depart into another liberty, this qualified property 


ceaſes, The manner, in which this privilege i is ward] vill be 


| ſhewn It in a N chapter. a 5 a ; | CY eee 
"Taz qualified property which we "I kitharts's Cnlidered, ex- 


tends only to animals ferae natura, when either reclaimed, im- 


potent, or privileged. Many other things may alſo be the objects 


of qualified property. It may ſubſiſt in the very elements, of fire 
or light, of air, and of water. A man can have no abſolute per- 
manent property'in theſe, as he may in the earth and land; fince 
theſe are of a vague and fugitive nature, and therefore can ad- 


r 


long as they are in actual uſe and occupation, but no longer. If 


a man diſturbs another, and deprives him of the lawful enjoy- 


ment of theſe; if one obſtructs another's antient windows“, cor- 
rupts the air of his houſe or gardens “, fouls his water, or un- 
pens and lets it out, or if he diverts an antient watercouſe that 
uſed to run to the other's mill or meadow*; the law will animad- 
vert hereon as an injury, and protect the party injured in his poſ- 
ſeſſion. But the property in them ceaſes the inſtant they are out 
of poſſeſſion: for, when no man is engaged in their actual occu- 
pation, they become again common, and every man has an equal 
: E. to appropriate them to his own uſe. 


Tuker kinds of ali i. in Hoberty depend upon the 
peculiar circumſtances of the ſubj ect matter, which is not capa- 
ble of being under the abſolute dominion of any proprietor. But 


property may alſo be of a qualified or ſpecial nature, on account 


of the peculiar circumſtances of the owner, when the thing it- 


ſelf is very capable of abſolute ownerſhip. As in cafe of bail- 


| * Cro. Car, 554, Mar. 48. © Mod. 75 d Bid. 59. Lutw. 92. 

2 ths. eg Rep. 59. 

19 Rep. 38. e 4 1 Leon, 273. Skin. 359 e 
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7 ment; or delivery, of goojls to, ren perſon for a particular uſ 
- as fo a carrier to convey to London, to an innkeeper to, ſeoupe in 
1 inn, or the Abe, Here there is no abſolute] rty 
the bailor or the bailee, the perſon delivering, or him to whom | 
it is delivered: for the bailor hath only the right, and not the 
immediate poſſeſſion ; the bailee hath the poſſeſſion, and only a 
temporary right. But it is a qualified property in them both; 
and each of them is entitled to an action, in caſe the goods be 
damaged or, taken AWAY ; the bailee on account of his immediate 
poſſeſſion; the bailor, e the poſſeſſion of. the bailee is, 
mediately, his poſſeſſion alſo alſo*., So allo in caſe of goods. pledged 
or pawhed upon condition, ther to repay money or otherwiſe; 
both the pledgor and pledgee have a qualified, but neither of 
them an abſolute, property therein: the p :dgor s property is con- 
ditional, and depends upon the performance of the condition oe 
re- payment, &c; 3 and ſo too is that. of the pledgee, which de- 
pends upon it's nog- performance ITbe ſame may be ſaid of 
goods, diſtreined for rent, or other cauſe of diſtreſs ; 0 which are 
in the nature of 4 pledge, and are not, at the firſt taking, the 
abſolute property of either the diſtreinor, or party diſtreined ; 
but may be redeemed, or elſe forfeited, by the ſubſequent con- 
duct of the latter. But a ſeryant, who hath the care of his maſ- 
ter's goods, or chattels, as a butler of plate, a ſhepherd of ſheep, 
and the like, hath not any property or poſſeſſion. either abſolute 
or qualified, but only. a mere re charge, or overſight*.. _ 


Haxino thus at” dered the Nrernt 1 inc of property in in 
oof on, which ſubſiſts there. only, where a man hath both the 
right and alſo the occupation of. the thing ; we will proceed next 
to take a ſhort view of the nature of property in action, or ſuch 
where a man hath not the occupation, but merely a bare right 
to occupy the thing in queſtion; the poſſeſſion whereof may 
however be recoyered by a ſuit or action at law : from whence 


© 1 Roll. Abr. 609." + 35 oth v.93 Taft 108. 
CCro. Jac, 245. = : BK. 
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the thing iſo! dvewvitebls-i is Called @:ithings-or. choſe, in action b. 
Thus money due on a bone 


gation, but.thete is no poſſeſſion till recovered by courſe of law. 
If a man promiſes, or covenants with me, to do any act, and fails 


im it, whereby 1 ſuffer damage; the recompenſe for this damage 
is a ch ge in action: for though a right to ſome recompenſe veſts 


in me, at the time of the damage done, yet what and how large 


ſuch recompenſe ſhall be, can only be aſcertained by verdict; and 
the poſſeſſion can only be giyen me by legal judgment and exe- 
cution. In the former of theſe caſes the ſtudent will obſerve, that 
7, or right of action, depends upon an expreſs contract 
obligation to pay a ſtated ſum: and in the latter it depends 
upon an implied contract, that if the covenantor does not perform 
the act he engaged to do, he ſhall pay me the damages I ſuſtain 
by this breach of covenant. And hence it may be collected, that 
all property in action depends entirely upon contracts, either ex- 
preſs or pied which are the only regular means of acquiring 
a choſe. in action, and of the nature of which we n pod 


the proper : 


at 5 in a Ride ener £ 


gt Þ 


action of ſome ſort or other to the party injured in caſe of non- 


performance; to compel the wrongdoer to do juſtice to the party 
with whom he has contracted, and, on failure of performing, the 


identical thing he engaged to do, to render a ſatisfaction equiva- 
lent to the damage ſuſtained. But while the thing, or it's equi- 
valent, remains in ſuſpenſe, and the injured party has only the 
right and not the occupation, it is called a che in action; being 
A ang rather in Potentia than in Fig : ROWS the owner r 


Y The Gone Led. and the ſame denomi- * amus.” (FF. 41.1. 52. J And again 3 © ae- 
nation, of property prevailed in the civil * gue bonis adnumerabitur etiam, fi quid eff in 
law. © Rem in bonis noftris habere intelligimur, © actionib us, petitionibus, perſecutionibas. Nam 
« quotiens ad reciperandam eam actionem tabe- © et bacci in bonis ¶ e videntur.” (Ef 50.1 1 49.) 

N | ave 


: f wy "4 ; 5 ” . | ; 
| HL .. | a 
# j 4, 


ond is a cheſe in action; for a property 
in the debt veſts at the ume of forfeiture mentioned in the obli= 


Ar e we laws als to 8 that upon n al contra | 
or promiſes, either expreſs or implied, and the infinite variety be... 
caſes into which they are and may be ſpun out, the law gives an 
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| have as abſolute a property in, and be as well intitted to, fuck 
thingy in action, as to things in poſſefion. e e WRIT 


An D, Wer thus diſtinguiſhed the aifferont 0 or quantity 
of dominion or property to which things perſonal are ſubſoct, we 
may add a word or two concerning the tine of their enjoyment, 
and the number of their owners ; in conformity to the method Fe 

before obſerved in Honig, of the jr opts * thiligs real. 5 


vibe, as to the clave of pn. By the rules of che antiont 2 
common law, there could be no future property, to take place in 
expectancy, created in perſonal goods and chattels; becauſe, be- 
ing things tranſitory, and by many accidents ſubject to be loſt, 
deſtroyed, or ' otherwiſe impaired, and the exigencies of trade 
_— g alſo a frequent circulation thereof, it would occaſion 
petual ſuits and quarrels, and put a ſtop to the freedom of 
commerce, if ſuch limitations in remainder” were'generally tole- 
rated and allowed. But yet in laſt wills and teſtaments ſuch li- 
mitations of perſonal goods and chattels, in remainder after a 
bequeſt for life, were permitted: though originally that indul- 
gence was only ſhewn, when merely the / of the goods, and not 
the goods themſelves, was given to the firſt! legatee®; the pro- 
perty being ſuppoſed to continue all the time in the executor of 
the deviſor. But now that diſtinction is diſtegarded' : and there- 
fore if a man either by deed or will limits his books or furniture 
to A for life, with remainder over to B, this remainder is good: 
But, where an eſtate- tail in things perſonal 1 is given to the firſt 
or any ſubſequent poſſeſſor, it veſts in him the total property, 
and no remainder over ſhall be permitted on ſuch a limitation“. 
For this; if allowed, would tend to a perpetuity, as the diviſor 
or grantee in tail of a chattel has no method of barring: the en- 
tail; and therefore the law veſts in him at once the entire domini- 
on of the goods, being analogous to the fee-ſimple which a te- 
nant in tail may acquire in a real eſtate. — 


i 1 Equ. Cal. abr. 360. 77 1 2 Freem, 206. 
* Mar. 106. — m 1 P. W®". 290. N 
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8 as to the . of owners. Thing perſonal may 
belong to their owners, not only in ſeveralty, but alſo in joint- 
tenancy, and in common, as well as real eſtates. They cannot 
indeed be veſted in coparcenary; becauſe they do not deſcend 
from the anceſtor to the Bei, which is neceſſary to dne co- 
parceners. But if a horſe, or other perſonal chattel, be given to 
two or more, abſolutely, they are joint-tenants | hereof; and, un- 
leſs the jointure be ſevered;' the fame doctrine of ſurvivorſhip 
| ſhall take place as in eſtates of lands and tenements *. And, in 
like manner, if the jointure be ſevered, as by either of them ſell- 
ing his ſhare, the vendee and the remaining part-owner ſhall be 
tenants in common, without any jus accreſcend; or ſurvivorſhip *. 
So alſo if 100/. be given by will to two or more, equally to be 
divided. between them, this makes them tenants in common v; 
as, we have formerly ſeen *, the fame words would have Aale, 
in regard to real eſtates. But, for the ʒencouragement of huſbandry 
and trade, it is held that a ſock e on a farm, though occupied 
jointly, and alſo a ſtock uſed in a joint undertaking, by way of 
partnerſhip i in trade, ſhall always de conſidered as common and 
not as joint property; and _ ſhall be no e therein”. 


n Lit. F. 282. 1 Vern, 482. | | C pag. 193. : + 
»Litt. 5. 321. . Ven. nk Co. Lits, 182. 
” 1 Equ. Caſ. abr. 292. 3 * 
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| E are next to * che tithe 1 to bing J lion or ay. 5 
various means of acquiring, and of bing. ſuch property 
"as may > be 0G: therein: both Which conſiderations of gain and 

the ſame view, as was 
* in our + aberrations upon oa. property. ;:: ſince it is for the 
moſt part impoſſible to contemplate the one, without contem- 
plating the other alſo. And theſe methods. of acquiſition; or. loſs 
are principally twelve : 1. By occupancy. 2. By prerogative. 
3- By forfeiture. 4. By cuſtom. . 5. By ſucceſſion. 6. By mar- 
riage. 7. By judgment. 8. By gift. 9. By contract. 10, By 
W 494 DE Of By teſtament. 13. Dy adminiſtration, 15 


Aub, firſt, a property in goods and chattels may be 1 
by occupancy : which, we have more than once * remarked, was 
the original and only primitive method of acquiring any property 
at all; but which has ſince been reſtrained and abridged, by the 
poſitive laws of ſociety, in order to maintain peace and harmony 
among mankind. For this purpoſe, by the laws of England, 

gifts, and contracts, teſtaments, legacies, and adminiſtrations 
have been introduced and countenanced, in order to transfer and 
continue that property and poſſeſſion in things perſon, which 


* 


See pag. 3. 8. 258. FE | | 1 
= — as 


as once quirec eee f s. where ſuch ane 
are - Bok without any other owner, they for the moſt part beloag 


to the king by virtue of his rns except in ſome few in- 


ſtances,” wherein the original and natural right of occupancy is 
* nen to ſubſiſt, and which. we are now to confider. 21 


. 2 


wy $44 BAL 


en ＋ nus, in the vicſt bass it hach l bs ſaid, cha any y body | 


may ſeiſe to his own uſe fach goods as belong to an alien enemy. 


For ſuch enemies, not being looked upon as members of our ſo- 
 ciety;.Are not entitled during their ſtate of enmity to the benefit 


or protection of the laws; and therefore every man that has op- 
portunity is permitted to ſeiſe upon their chattels, without being 


compelled as in other caſes to make reſtitution or ſatisfaction to 
the owner. But this, however generally laid down by ſome of 


our writers, muſt in reaſon and juſtice be reſtrained to ſuch cap- 


tors as are authorized by the public authority of the ſtate, ei- 


ding in the crown; and to ſuch goods as are brought into this 
country by an alien enemy, after a declaration of war, without 
a ſafe-conduct or paſſport. And therefore it hath been holden, 
that where a foreigner is reſident in England, and afterwards a 

war breaks out between his country and ours, his goods are not 


liable to be ſeiſed. It hath alſo been adjudged, that if an enemy 
take the goods of an Engliſhman, which are afterwards retaken 


by another ſubject of this kingdom, the former owner ſhall loſe 
his property therein, and it ſhall be indefeaſibly veſted in the ſe- 
cond taker; unleſs they were retaken the ſame day, and the owner 


before ſun-ſet puts in his claim of property. Which is agree. n 


able to the law of nations, as underſtood in the time of Grotius f, 
even with regard to captures made at ſea; which were held to 
be the property of the captors after a poſſeſſion of twenty four 


hours: though the modern authorities 5 require, that before the 
property can be changed, the nder muſt have been e into 


9 vo ee e a: nl & 6 


„ 138 s Bynkerſh. guaeſt. jar. »pabl. J. 4. Rocc. 


Bro. Abr. tit. propertie. 55 22 57. 4. ecur. not. 66. 
Ilid. 
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8 1 4 clocks of an enem on, a 
man may acquire a ſort of qualified: e by taking n 


OO 1 be eh al 
od have continbed a night 


1 eule, fo — __s ofreorrng them ws of, 
* FO NERD A eee nme 111 l | 05 


ny, 00 ults in his 


priſoner in war®; at leaſt al his ranſom be paid. And this doc- 


| wine ſeems to have been extended to negro- ſervants, wholare 
y —— when bs a of the nations with whom they are at 


-ontinue therefc in ſome degree the property of their 
Ys e be ghar: though, accurately ſpeaking, that pro- 
— Ava in the eee wee ee, ere 
n uv gg F | 02. | Phy! 


_— . See es, eee eee are „und pen 10 


farface of the earth, or in the ſea, and are unchimed by any 


owner, are ſuppoſed to be abandoned by the laſt «proprietor 3 
and, as ſuch, are returned into the common ſtock and maſs 


of things: and therefore they belong, as in a ſtate of nature, 


to the firſt occupant or fortunate finder, unleſs they fall within 
the deſcription of waifs, or eſtrays, or wreck, or hidden trea- 


ſufe ; for theſe, we have formerly ſeen, are veſted by law in the 7 
voy” ene form a eget ar the eee revenue Ws * crown. | 


#H 


T den too 40 hae: of ahe Pi og Soi light, SUE air, 


. and the water, can only be appropriated by occupancy. If I have 


an antient window overlooking my neighbour's ground, he may 
not erect any blind to obſtruct the light: but if I build my houſe 


cloſe to his wall, which darkens it, I cannot compel him to de- 
moliſh his wall ; for there the firſt occupancy is rather in him, 
han in me. If my neighbour makes a tan-yard, fo as to annoy 


Bro. Abr. tit. erdherti. 1 8. RE « E. redemptionem ſuam cum praefato A. pro 

I We meet with a curious writ of tref- 271 fua ſalvanda fecerat, ſatisfattum foret, , 
paſs in the regiſter (102.) for breaking a *© getinuit ) fregit, et ipſum H. es et abduxit, 
man's houſe, and ſetting ſuch a priſoner at © vel quo voluit abire permiſit, & &. | 
large. Quare domum ipſius A. apud W. (in 12 Lev. 201. | 
* qua idem A. quendam H. Scotum per ipſum * Carth. 396. L“. Raym. 147, Salk. 667. 


A. de guerra captum tanguam priſonem ſuum, I Book I. ch. 8. 


4 Laon ſue þbi de centum libris, per quas idm - | and | 


Cl. 260 


and render Jeſvfelubrivns "Rt a ſy my ns 22. his 

_ law will furnidh me with a remedy 5 but if he is firſt in paſleſſion-; 

of the ait, and I 6x my habitation: near him, the nuſance is of 

my n ſeeking; and may continue. If a ſtream be unoccupied, 

I nay: erect à mil — and detain the water; yet nat ſo as 

injure my neighbour's prier mill, or his meadow : for 4g 1 
* abe ay mne een progeny in . ee 


is Wir 5 heide 60 POM eue, alba 
kind had by the original grant of the creator a right to purſue 

_ and:take-any-fowl or inſect of the air, any fiſh or inbgbigant of 

the waters, and any beaſt or reptile of the feld; and this natu- 
ral right ſtill continues in every individual, unleſs where it is re- 
ſtrained by the civil laws of the country, And when a man has 

once ſo ſeiſed them, they beeome while living his gualzfied pro- 
perty, or, if dead, are ab/a/utely-his on: ſo that to ſteal them, 
or otherwiſe invade this property, is, according to the reſpective. 
values, ſometimes a criminal offence, ſometimes only a civil in- 
jury. The reſtrictions which are laid upon this right, by the laws 
of England, relate principally: to royal fiſh, as whale and ſtur- 
geon, and ſuch terreſtrial, arial, or aquatie animals as go under 
the denomination of game; the taking of which is made the ex- 

_ cluſive right of the prince, and ſuch of his ſubjects to whom he 
has granted the ſame royal privilege. But thoſe animals, which 
are not expreſſly ſo reſerved; are ſtill liable to be taken and ap- 
propriated by any of the king's ſubjects, upon their own territo— 
ries; in the ſame manner as they might have taken eyen game 
itſelf, till theſe civil prohibitions were iſſued: there being in na- 

ture no diſtinction between one ſpecies of wild animals and an- 
other, between the right of acquiring property in a hare or a 
ſquirrel, in a partridge or a butterfly ; but the difference, at pre- 
ſent made, ariſes merely from the poſitive municipal law. 


3. F< this principle of occupancy alſo _ be referred the 
1 of acquiring a ſpecial perſonal property in corn growing 

on the ground, or other emblements, by any poſſeſſor of the land 

— Co 2 who 


— 


his hath Sor planted ĩt, Whether he be 
Aich emblernenteb ue diſtinct from the real etats in ds land. 
and ſubject to many, though not all, the ineidents attending perſorial 
chattels. They were deviſable by teſtament before the ſtatute of 


and not his heir: they are forfeitable by outlawry in a perſonal 
action®: and by the ſtatute 11 Geo. II. c. 19. though not by the 


it was extended to tenants in fee, principally for the benefit of 
in the hands of the executor, are forfeitable upon outlawry, and 


diſtreinable for rent, they are not in other reſpects conſidered as 
perſonal chattels; and, particularly, they are not _ ene e of | 


: baden on the right of occupancy. By the Roman law, if any 
given corporeal ſubſtance received afterwards an acceſſion by na- 
tural or by artificial means, as by the growth of vegetables, the 


verſion of wood or metal into veſſels and utenſils, the original 
owner of the thing was intitled by his right of poſſeſſion to the 


thing itſelf, by ſuch operation, was changed into a different ſpe- 


to make a ſatisfaction to the former proprietor for the materials, 


De „NI GH $2 | 


fee or in tail, or be 


i for life, for yciac or at will: 1 


wills *, and at the death of the owner ſhall veſt in his executor 


1 law*, they may be diſtreined for rent arrere. The rea- 


ſon for admitting the acquiſition of this ſpecial property, by te- 
nants 10 have temporary intereſts, was formerly given“; and 


their creditors: and therefore, though the emblements are aſſets 


eee as before Nee lee are eren — n nere e 


15 


0 Tur 468 ne 7 property! ag an ue is vials 


pregnancy of animals, the embroidering of cloth, or the con- 


property of it under ſuch it's ſtate of improvement“: but if the 


cies, as by making wine, oil, or bread, out of another's grapes, 
olives, or wheat, it belonged to the new operator; who was only 


which he had ſo converted ©; And theſe doctrines are implicitly. 
copied and adopted by our Braton*; in the reign of king Hen- 
LA Ul; and have lince been confirmed * many reſolutions of the 


n perk. F. 512. 7 «gs Cat; 109. 221 

" Bro. Aor. tit. envlenents, ai. 5Rep. 116. d. 2. 1. 25, 26. 31. FRO: 1.5% 
-- 1. Rall-Abr.666..:: * Inf. 2- 1: 25: 34. | 

pag. 122. 146, „ 


courts u. 


co a 2 been held, that if one takes away another's 
| wiſe or ſon, 3 — afterwards the huſband or 
A rty e mh provided them, being now ed to the 
Laeken woman . 

ao l beit 5! Y : 

7. Bur in the: anda of confufon of a wihave thoſe: of. two 
perſons are ſo intermixed, that the ſeveral portioris can be no 
longer (diſtinguiſhed; the Engliſh law partly agrees with, and 
partly differs from, the civil. If the intermixture be by conſent, 
I apprehend that in both laws the proprietors have an intereſt in 


common, in proportion to their reſpective ſhares*. - But, if one 


wilfully intermixes his money, corn, or hay, with that of an- 
other man, without his approbation or knowlege, or caſts gold 
in like manner into another's melting- pot or crucible, the civil 


law, though it gives the ſole property of the whole to him who 


has not interfered in the mixture, yet allows a ſatisfaction to the 
other for what he has ſo improvidently loſt”. But our law, to 
guard againſt fraud, allows no remedy in ſuch a caſe ; but gives 


the intire property, without any account, to him, whoſe original 
dominion is invaded, and endeavoured to be rendered uncertain, 


ee his own :conſent.”. 0% arnold, bios Bit 


8. hana. is ; Oil b ſpecies of: property, which, 3 


grounded on labour and invention, is more properly reducible to 
the head of occupancy than any other; ſince the right of occu- 


pancy itſelf is ſuppoſed by Mr Locke“, and many others, to be 
founded on the perſonal labour of the occupant. And this is the 


right, which an author may be ſuppoſed to have in his own ori- 
ginal literary compoſitions: ſo that no other perſon without his 
leave may publiſh or make profit of the copies. When a man 
by the exertion of his rational powers has produced an original 
work, he has clearly a right to en of that identical work as 


u Bro. Abr. tit prepertie. 23. DR 1 Peph. 38. 2 Bulſtr. 32 . 1 Hal. P. 
Poph. 38. i | C. 513. 2Vern. 516. 
Moor. 214. | 2 on Gov. part. 2. ch. 5. 
"I "WM. 2 1. 276 28...3;V Wl 217. „„ , * 080 PB» jos | 
Ini. 2. 1. 28. 1 he 
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zxents ſhall ceaſe to be the pro- 


* and —— im, or lif- 
poſition he has made of it. 48 an invaſion of his right of property. 
No / the identity of a literary compoſition cor 
entiment and the language: 
ſame words, muſt neceſlarily Fun the came. con þ nn 
ever method be taken of conveying that e en to vin ear 
or the eye of another, by recatal,. by. Writing, or by printing, in | 
any number of copies or at any period. of time, it is always the 
identical wark of the author which is ſo conveyed ; and no other 
man can have a right to convey or transfer it without his oonſent, 
either tacitiy or ex preſſiy given. This conſent may perhaps be 
tacitly given, when an author permits his work to be publiſhed, | 
without any reſerve of right, and without ſtamping on it any 
marks of ownerſhip : it is then a preſent to the public, like the 
building of a church, or the laying. out a new highway: but, 
in caſe of a bargain far a ſingle 1mpreſfi e 5 : > 
copyright, the reverſion is plainly continued in the original uw 
nn or the whole n 4 to anothers? 202 


Tur Roden ries e that if. one man wrote any: — 
mougb never ſo elegantly, on the paper or parchment of an- 
other, the writing ſhould belong to the original owner of the 
materials on which it was written ©: meaning certainly nothing 
more thereby, than the mere mechanical operation of writing, 
for which it directed the ſcribe to receive a ſatisfaction; eſpecial» 
Iy as, in works of genius and invention, ſuch as a picture paint- 
ed on another man's canvas, the ſame law © gave the canvas to 
the painter. We find no other mention in the civil law of any 
property in the works of the underſtanding, though the ſale of 
literary copies, for the purpoſes of recital or multiplication, is 
certainly as antient as the times of Terence *, Martial f, and 
Statius '. Neither with us in England hath there been any final * 


© $i in char membraniſoe tuis carmen wel # Epigr. i. 67. iv. 72. Xiii, 3. xiv, 194. 
biftoriam vel orationem Titius ſcripſerit, hujſus 5 Fuv. vii. 83. 


corporis non Titius ſed tu auminus efe videris, In the caſe of Millar and 7 ayler. in B. R. 


J Paſch. 9 Geo. III. it was determined (upon 
4 id. F. 34. d ioulemn argument and great eonſideration) by 
* Prol. in Zunucb. 20. the opinion of three judges againſt one, 


that 


of Tinos. | 40 


> ORR u pon the ri ight of authors at the common law. 


But mi 


h may be gathered from the frequent injunctions of the 


court of chancery, prohibiting the invaſion of this property: eſ- 


pecially where either the injunctions have been perpetual, or 
have related to unpubliſhed manuſcriptsł, or to ſuch antient books, 


as were not within the proviſions of the ſtatute of queen Annel. 
| Much may alſo be collected from the ſeveral legiſlative recogni- 


tions of copyrights *; and from thoſe adjudged caſes at common 


law, wherein the crown hath been conſidered as inveſted with 


certain prerogative copyrights“; for, if the crown is capable of 


an excluſive right in any one book, the ſubje& ſeems alſo hx e 
of n the . _ in ocker 


Bor — of ſuch n As y ſubſſt 7 n ates 


of the covimios law, the ftatute 8 Ann. c. 19. hath protected by 
additional penalties the property of authors and their aſſigns for 
the term of fourteen years; and hath directed that if, at the end 


of that term, the author himſelf be living, the right ſhall then 
return to him for another term of the ſame duration: and a fi- 


milar privilege is extended to the inventors of prints and engra- 


vings, for the term of eight and twenty years, by the ſtatutes 
8 Geo. II. e. 13. and 7 Geo. III. c. 38. All Which appear to 


have been ſuggeſted 


by the exception in the ſtatute of monopo- 
lies, 21 Jac. I. c. 3. which allows a royal patent of privilege to 


be granted for fourteen years to any inventor of a new manufac- 
ture, for the ſole working or making of the ſame; by virtue 
| er eg a ee ura n t er g veltce in the n . 


that an alan 5 in authors fab. ; 


ſits by the common law. But a writ of 
error hath been ſince brought i in the exche- 


quer- chamber, to take the ſenſe of the reſt 


of the judges upon this nice and important 
queſtion. 


i Knaplock v. cur. 9 Nor. 1722. Viner 


Abr. it. Books. pl. 3. — Baller v. Watſon. 
6 Dec. 1737. | 


k Webb v. Roſe. 24 May 1732. tes 
v. Curl. 5 Jun. 1741.— Forreſter v. Waller, 
13 Jun. 1741.— Duke of Queenſberry v. 


Shebbeare. 8 a ng vd 
ere t weer e ime 


v. Walker. 9 Jun. 1735. — Motte v. Faulk- 
ner. 28 Nov. 1735. — Walthoe v. Walker. 
27 Jan. 1736.— Tonſon v. Walker. 12 May | 


1739. and 30 Apr. 1752, 
=" A. D. 1649. c. 60. Scobell. 92. 13 & 


14 Car. II. c. 33. 10 Ann. C. 18 5. 112. 
5 Geo. IH. c. 12. 6.26. ho 


> Cart. 89. 1 Mod. 257, «dads 
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SECOND. method: of a0 in property in ; penſepel 
chattels is is by. the 4ing's prerogative, whereby a right 
may accrue either to the crown itſelf, or to ſuch as * ee 
the tap: of he: crown, as, 90 grant or by men * 


pe ven in the, firſt 0 es are val pool rope — e 
whether conſtitutionally inherent in the crown, as flowers of the 
prerogative and branches of the cenſus regalit or antient royal 
revenue, or whether they be occaſionally. created by authority of 
parliament ; of both which ſpecies of revenue we treated largely 
„„ in the former volume. In theſe the king acquires and the ſub- 
ä property the inſtant they become due: if paid, they 

are a choſe in poſſeſſion ; if unpaid, a choſe in action. Hither alſo 

EE may be referred all forfeitures, fines, and amercements due to 
te king, which accrue by virtue of his antient prerogative, or 
buy particular modern ſtatutes: which revenues created by ſta- 

tute an: always aſſimilate, or ke) the ſame nature, with-the an- 
tient revenues; and may therefore be looked upon as ariſing from 
a kind of artificial or ſecondary; prerogative; And, in either 
caſe, the owner of the thing forfeited, and the perſon fined or 
amerced, do loſe and part with the property of the forfeiture, 
fine, or amercement, the inſtant the king or his grantee ac- 
quires . 
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5 1s theſe ſeve 2 Abe of hai et 5 8 erogative 
there is alſo this peculiar quality, that the king cannot have a 
: Joint property with any perſon in one entire chattel, or ſuch a 
one as is not capable of diviſion or ſeparation'; but where the 
titles of the king and a ſubject concur, the king ſhall have the 
whole: in like manner as the king can, neither by grant nor 
contract, become a joint- tenant of a chattel real with another 
perſon *; but by ſuch grant or contract ſhall become iptitled to 
the a in ſeveralty. Thus, if a horſe be given to the king and 
4 private perſon, the king: ſhall have the ſole property: if a bond 
be made to the king and a ſubject; the king ſhall have the whole 
: penalty; ; the debt or duty being one ſingle chattel*: and fo, if 
two perſons have the property of a horſe between them, or have 
a joint debt owing them on bond, and one of them aſſigns his 
part to the king, or is attainted, whereby his moiety is forfeited 
to the crown; the king ſhall have the entire horſe, and entire 
debt. For, as it is not conſiſtent with the dignity of the crown 
to be partner with a ſubject, ſo neither does the king ever loſe 
his right in any inſtance; but, where they interfere, his is always 
preferred to that of another perſon *: from which two principles 
it is a neceſſary conſequence, that the innocent, thou gh unfortu- 
nate, partner muſt loſe his ſhare in both the debt and the e 
or in "yy other chattel/i in a lame eireumſtences. 5 


a... 
+ 


Tars doctrine TY no o opportunity t to 50 place in Peet 
other inſtances of title by prerogative, that remain to be men- 
tioned ; as the chattels thereby veſted are originally and ſolely 
veſted in the crown, without any transfer or derivative aſſignment 

either by deed or law from any former proprietor. Such is the 
acquiſition of property in wreck, in treaſure-trove, in waifs, in 
eſtrays, in royal fiſh, in ſwans, and the like; which are not 
. to the loverei gn f from FRCP” former own er, but are ori- 


a; See pag. . reg * Se 18 5 Elis FR blond. 323. | Finch. 
» Fitzh, Abr. f. dete Ss Plowd, 243: Law. 178. 10 Mod., 245. 
4 Co. Litt. 30. 
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| The Rion: TS | Book. I. 
ginally inherent in kin by the rules of law, and are derived to 
particular ſuhjects, as royal franchiſes, 'by, his hounty, Theſe 
are aſcribed to him, partly upon the particular reaſons mentioned 
in the eighth chapter of the former book; and. partly upon the 7s 
general principle of their being bong vacantia, and therefore veſted 
in the king, as well to preſerve the 1 of the public, as in 
truſt; 10 W then f for the ee | ornament del, he, com- 
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w ru 3 to che prerogative 1 which were men- _ 
and i in the preceding chapter, they are held to be veſted in the 
crown upon different reaſons. Thus, 1. The king, as the exe 
eutive magiſtrate, has the right of promulging to the people. all 
acts of ſtate and government. This gives him the excluſive pri- 
vilege of printing, at his own Fs og or that of his grantees, all 
ffs of parkament, proclamations, and orders of council. 2. As ſu- 
pteme head of the church, he hath A right to the publication of 
all /iturgies and books of divine ſerv . He hath a right by 
Purchaſe to the copies of ſuch pen at's grammars, and other 
compoſitions, as were compiled or tranſlated at the expenſe of 
: the crown, And upon theſe two laſt principles the excluſive right 
of printing the tranſlation of the 4:3/e is founded. 4. Almanacks 
have been ſaid to be prerogative-copies, either as things derelict, 
or elſe as being ſubſtantially nothing more than the calendar pre- 
| fixed to our liturgy*. And indeed the regulation of time has been 
often conſidered as, a matter of ſtate. The Roman faſt; were 
under the care of the pontifical college: and Romulus, Numa, 
1 Julius Saaler, nee regulated the Roman calendar. 


: Tuns ſtill! remains another Gacies of prerogative property, 
founded upon a very different principle from any. that have been 
mentioned before; the property of ſuch animals ferar nature, 
as are known by the denomination of game, with the right of 
purſuing, taking, and deſtroying them : which is veſted in the 
king alone, and from him derived to ſuch of his ſubjeQs as have 


© x Mod, obs 


0 1 


. . — * (hit; W a free warren, ee 


ery. "This may lead us into an inquiry concerning the original of 


| hiſes,' or royalties, on which we touched a little in a 
mer elrapter ; the right itſelf being an incorporeal heredita- 
ment, tough the fruits and A and of * are of 5 anch 


e Vd! dog 1: $ 
Vindved 10 


Tu dhe Beſt ae then we have Any ens, an 
eannor be denied, that by the law of nature every man, from 
the. Prinee to the peaſant, has an equal right of purſuing, and 

taking to 


and therefore the property of nobody, but liable to be ſeiſed by 


the firſt occupant.” And fo it was held by the imperial law, even 
ſo. late as Juſtinian's time: . ferde igitur bſtiae, et volucres, et 


e mnis animalia quae mari, coelo, et terra naſeuntur, fimul atque 
«: 45 aliquo capta fuerint, jure gentium fatim Mus efſe incipiunt. 


ce Nod enim nullius eft, id naturali ratione occupanti conceditur.s.” 


But it follows from the very end and conſtitution of ſociety, 
that this natural right, as well as many others belonging to man 
as an individual, may be reſtrained by poſitive laws enacted for 
reaſons of ſtate, or for the ſuppoſed benefit of the community. 
This reſtriction may be either with reſpect to the place in which 
this right may, or may not, be exerciſed ; with reſpect to the 


animals that are the ſubject of this right; or with reſpect to the 
perſons allowed or forbidden to exerciſe it. And, in conſequence 
of this authority, we find that the municipal laws of many na- 


tions have exerted ſuch power of reſtraint; have in general for- 
bidden the entering on another man's grounds, for any cauſe, 
without the owner's leave; have extended their protection to 
ſuch particular animals as are uſually the objects of purſuit; and 


have inveſted the prerogative of hunting and taking ſuch animals 


in boo ſovereign of the ſtate only, and ſuch as he ſhall autho- 
rize*. Many reaſons have.concurred for making theſe eonſtitu- 
itt as, 1. For the. encouragement of agriculture: and improve- 
ment of lands, by giving every man an excluſive dominion over 
b pag. 38, . > Puff. L. N. I. 4. e. 6. f. 5. 
LE ˖‚ö ́ 1 SG | 
F- Ddd 2 his 


his own uſe, all fuch creatures as are erde naturae, 
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=: „e. R. 1 du 76 15 
his own; Wil, 2. Fer preſervation of the ſeveral. pecies of theſe 
; 0 r would ſoon be extirpated hy a general tideny. 
3. Fot prevention of idleneſs and diflipa tion in huſbandmen | 
tificers, and others of lower rank; which. opt be the unaveid. 
able conſequence of univerſal licence. 4. For p revention, of po- 
pular inſurrections and reſiſtance to the government, by difarm- 
ing the bulk of the people: which laſt is a reaſon' oftener 
meant, - than--avowed, - by the makers of . foreſt or game laws. 
Nor, certainly, in theſe, prohibitions is there any natural injuſ- 
tice, as ſome Nw weakly enough ſuppoſed : ſince, as Puffendorf 
obſeryes, the law does not hereby take from. any man his preſent 
property, or what was already his own, but barely abridges him 
of one means of acquiring a future property, that of occupancy; 
which indeed the law of nature would allow him, but of which 
the laws of ſociety have in moſt ene Nee Fully. ang; el 
— deprived him. 8 


FR TIES: 
Faq n defenſible theſe e ee in 8 may 1 5 
the footing, of reaſon, or Juſtice, or civil policy, we muſt notwith- 
| ſtanding acknowlege that, in their preſent ſhape, they owe their 
immediate original to flayery. It is not till after the irruption of 
the northern nations into the Roman empire, that we . of any 
other prohibitions, than that natural one of not ſporting on any 
private grounds without the owner's leave; and another of a 
more ſpiritual nature, which was rather a rule of eccleſiaſtical 
diſcipline, than a branch of municipal law. The Roman or ci- 
vil law, though it knew no reſtriction as to perſons or animals, 
ſo far regarded the article of place, that it allowed no man to 
hunt or ſpore ypon another's ground, but by conſent of the owner 
of the ſoil. | © Qui alienum fundum ingreditur, venandi aut aucu- 
« pandi Fri poteſt a domino prohiberi ne ingrediatur. For if 
there can, by the law of nature, be any inchoate imperfect pro- 
perty ſuppoſed in wild animals before they are taken, it ſeems 
moſt reaſonable to fix it in him upon whoſe land they are found. 
And as to the other reſtriction „which relates to perſons and not 


4 Warburton: alliance, 324. F u. 2. 1. . 12. 


Ao 


4 * LN G'S. 413 
can on law i . erdicts . venationes, et 
Vs cum us, et accipitribus- to all c 
withaut diſtit Aion z, grounded, on a ſaying of St. Jerom , chat 
ir never 18. xecorded that theſe diverſions were uſed: by the ſaints, 
or prim itive fathers. And the canons of our Saxon church, pub- 
| liſhed, in, the reign, of king Edgar, concur in the ſame pro- 
hibition though our fecular laws, at leaſt after the conqueſt, 
did even in the times of popery diſpenſe with this canonical im- 
pediment; and ſpiritual perſons were allowed by the common 


for the performance of their duty: as a confirmation whereof 


prerogative, at the death of every biſhop, to have his kennel of 
ee a e in ith ere een 


ii 1 | 
Bo 17, th regard. to the riſe perf e os our ack 5 civil 


1:04.03} 


introduced into Europe at the ſame time, and by the ſame po- 


barbarians iſſued from their northern hive, and laid the founda- 
tion of moſt of the. preſent kingdoms. of Europe, on the. ruins 
of the weſtern empire... For when a conquering general came to 
ſettle the oeconomy of a vanquiſhed country, and to part it out 
among his ſoldiers or feudatories, who were to render him mili- 


cure his new. acquiſitions, , to keep the ruſtici or natives of the 
country, and all who were not his military tenants, in as low a 
condition as poſſible, and eſpecially to prohibit them the uſe of 
arms. Nothing could do this more effectually than a prohibition 
of hunting and ſporting : and therefore it was the policy of the 
conqueror to reſerve this right to himſelf, and ſuch on whom he 
ſhould beſtow it; which were only his capital feudatories, or 
greater barons. And accordingly we find, in the feudal conſtitu- 


I Decretal. J. g. tit. 24. c. 2. | _ © 4 Inſt, 30g. 
m Decret. part. 1. * 34. 5 8 FP Feud. 4 2. « Fit, Jes a 5. 5: 3 
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law to hunt for their, recreation, in order to render them fitter 


we may obſerve, that it is to this day a branch of the king's 


prohibitions, it will be found that all foreſt and game laws were | 


licy, as gave birth to the feodal ſyſtem ; when thoſe ſwarms of 


tary: ſervice for ſuch donations; it behoved him, in order to ſe- 


tions v, one and hs fame law prohibiting the ruftici in general 
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res, Nat quotiens Bella 

urn bend Ber 22 Franfigunt*: And 

ced, | like b Kat: their moder Es ece 1 they hal no other 

iſement to entertain” their vacant they defpiſing al 
arts as effeminate, and having f —.—. . an Was ce 

ed in ſuch rude ditties, as were ſung at the ſolemn carbuſals 


which ſuceeeded theſe antient huntings. And it is remarkable 
7 remains the moſt 


that, in thoſe nations where the feodal polic 

ee e the foreſt or game laws continue in their hi gheſt 

In France all game is properly the king's ; and in ſome 

parts of Germany it is death or K N to to be found 1 
am dee the wine en ee enen 


1 
* x 1 


WIr u us in Engl wid 40 ein be vs ever deen e 
a moſt princely diverſion and exerciſe. The whole iſland was re- 


pleniſhed with all ſorts of game in the times of the Britons; who 


re in a wild and paſtoral manner, without incloſing or impro- 


ving their grounds, and derived much of their ſubſiſtence from 
the chaſe, which they all enjoyed in common. But when huſ- 
bandry took place under the Saxon government, and lands began 
to be cultivated, improved, and encloſed, the beaſts naturally 
fled into the woody and deſart tracts; which were called the fo- 
reſts, and, having never been diſpoſed of in the firſt diſtribution 


of lands, were therefore held to belong to the crown. Theſe 


were filled with great: plenty of game, which our royal ſportſ⸗ 


A2 In the laws of Janghip Khan, founder during their. nh Hom war. (Mod. Univ. 
of the Mogul and Tartarian empire, pub- Hiſt. iv. 468.) 

liſhed A. B. 120g. there is one which pro- 1 De bell. Gall. I. 6. c. 20. 

hibits the killing of all game from.March c. 15. | | 

to October; that the court and ſoldiery * Mattheus ge Crimis. e. 3. lit. i. Carpaov. 
might find plenty enough in the winter, Prackic. Saxonic, 5. 2. c. 84. 


men 


7 


ries, . be ease Meg the 1 — as is 1 fly 
expreſſed in the laws of Canute*, and of Edward the confeſſor “; 


77 guilibet homa dignus venatione ſua, in uva, et in agris, fibi 
4 A opriis, et in dominio oe et abſtineat omnis homo a venariis re- 


« git, ubicunque pacem eis habere uoluerit: which indeed was the 
antient law of the Scandinavian continent, from whence Canute 
probably derived it. Cuigue enim in erte gere 3 * 

4 ram n * venari . n A 


* 
4 
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5 upon, = Nornign ahi, np a new „ dodrine took 


| place; and the right of purſuing and taking all beaſts of chaſe 
or venary, and ſuch other animals as were accounted game, Was 


then held to belong to the king, or to ſuch only as were autho- 


rized under him. And this, as well upon the prineiples of the 


feodal law, that the king is the ultimate proprietor of all the 


lands in the kingdom, they being all held of him as the chief 


lord, or lord paramount of the fee; and that therefore he has 


the right of the univerſal ſoil, to enter thereon, and to chaſe 


and take ſuch creati 


At his pleaſure: as alſo upon another 


maxim of the comme Plow, which we have frequently cited and 


illuſtrated, that theſe animals are bona vacantia, and, having no 
other owner, belong to the king by his prerogative. As there- 
fore the former reaſon was held to veſt in the king a right to 
purſue and take them any where; the latter was ſuppoſed to 


give the ine and ſuch as he ok FRONT a er and exclu- | 


Foe A « $19 [i | 


＋ H 1 8 Ai thus newly veſted in as. crown, was exerted 


with the utmoſt rigor, at and after the time of the Norman eſ— 


tabliſhment ; not only in the antient foreſts, but in the new ones 
which the en made, by lein together vaſt tracts of 


. 77 1 Stiernhook de i jure Sueon. I. 2. c. 8. 
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e for-that- e 
king's royal diverſion; aue bude exercifoy pies. 00 | 
tyrannies and oppreſſions, under colour of foreſt law, for the 
ſake of preſerving the beaſts of chaſe; to kill any .of which, 
Within the limits of | the foreſt, was: as penal as A death of a 
Y man. And, i in purſuance of the ſame principle; king John laid a 
total interdict upon the winged as well as the Jourfooted creation q 
t capturam. avium per totam Angliam interdixit*.” The cruel and 
inſupportable hardſhips, which: theſe foreſt laws created to the 
ſubject, occaſioned our anceſtors to be as zealous for their refor- 
mation, as for the relaxation of the feodal rigors and the other 
exactions introduced by the Norman family; and accordingly we 
find the immunities of carta de foreſta as warmly contended for, 
and extorted from the king with as much difficulty, as thoſe of 
magna carta itſelf. . By this charter, confirmed in parliament ?, 
f many foreſts were diſafforeſted, Or ſtr ipped of their oppr effive 
privileges, and regulations were made in the regimen of ſuch as 
remained; particularly? killing the king's.deer was made no lon- 
ger a capital offence, but only puniſhed by fine, impriſonment, 
or abjuration of the realm. And by a variety of ſubſequent ſta- 
tutes, together with the long acquieſcence of the crown without 
exerting the foreſt laws, this Nen is now Wee no 0 Aar 
* a Fiemes, do the abet ES. * en 401 e 


41 J ij et ö alley es 


"Ba UT, 6. as the ee pa oe 8 o himſelf 8 farefe 7k his 0 own 
exclufive diverſion, ſo he granted out from time to time other 
tracts of lands to his ſubjects under the names of chaſes or parks*; 
or gave them licence to make ſuch in their own grounds; which 
indeed are ſmaller foreſts, in the hands of a ſubject, but not go- 
verned by the foreſt laws: and by the common law no perſon is 
at liberty to take or kill any beaſts of chaſe, but ſuch as hath an 
| antient chaſe or parks unleſs Hg be 00 beaſts on __ f 


0 M. Paris, 303. Hal F_ . 10. 
50 ee V a Sce pag. 38. 
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warren, the liberty af taking or: killing them is. another fran- 


fr 42K IN Gy 15 41 


chiſe or royalty, derived likewiſe from the crown, and called 


free warrem; a word, which fignifies preſervation. or. cuſtody: 


das the excluſive, liberty of taking and killing fiſh in a public 
ſtream or river is called a free fiſhery; of which however no new) 


_ franchiſe can at preſent be granted, by the expreſs proviſion, of 
nag na carta, c. 16*. The principal intention of granting a man 
thele franchiſes or lib erties was in order to protect the game, 
by giving him a ſole and excluſive , of Sling it himſelf, 
has. A W or "Ho warren, by. grant from. ys prolly ; or preſerip- 
tion which ſuppoſes one, can juſtify hunting or ſporting upon 
another man's ſoil; nor indeed; in mens ſtrietneſs of com- 
mon 8 either hunting or porting, at wh | 

Ho v WEVER novel this ies may 7 it is a 1 
ſequence from what has been before delivered; that the ſole 
right of taking and deſtroying game belongs excluſively to the 
king. This appears, as well from the hiſtorical deduction here 
made, as becauſe he may 
df taking them; which he could not do, unleſs ſuch a right 


was firſt inherent in himſelf. And hence it will follow, that 


no perſon whatever, but he who has ſuch derivative right from 
the crown, is by common law entitled to take or kill any beaſts 


of chaſe, or other game whatſover. It is true, that by the ac- 


quieſcence of the crown, the frequent grants of free warren in 


antient times, and the introduction of new penalties of late by 
certain ſtatutes for preſerving the game, this excluſive preroga- 


tive of the king is little known or conſidered; every man, that 


is exempted from theſe modern penalties, looking upon himſelf | 


as at liberty to do what he pleaſes with the game: whereas the 
contrary is ſtrictly true, that no man, however well qualified he 


may rulgarly be eſteemed, has a right to encroach on the royal 


| * Mirr. c. 5. $. 2. See pag. 39. : 
vol. II. | n prerogative 


0 ye game, called heats and Sik of | 


grant to his ſubjects an excluſive right 
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the latter, I'know al 
_ miffion' to RIP game was ever given Tl ſtatute; the one by 
1 Jac. I. c. 27. altered: by y Jae. E. K. 11. 
by 22 & 23 Car. II. c. 25. which gave and ſo Nos as they 
remained in force, to the owners of free warren, to lords of ma- 


"a 


5 Ron „ Boox m 


prerogative by the killing of game, unleſs he can ſhew a par- 
ticular'gr: int of free warren; or a preſeription, which * 
4 grant; or fome authority under an ack of parliament: As for 
ut of two inſtances wherein an expreſs per- 


and virtually re 


pealed 


nors, and to all free s having 40 J. per annum in lands of 
inheritance, or 80 J. for life or nien or 400 7. perſonal eſtate, 
(and i their ſervants) to take partridges and pheaſants upon their 


own, or their maſter's 8, free warren, inheritance, or freehold : 


the other by 5 Ann. c. 14. which empowers lords and ladies of 
manors to appoint gamekeepers to kill game for the uſe of 
ſuch lord or lady; which with ſome alterations ſtill ſubſiſts, 


and plainly ſuppoſes ſuch power not to have been in them be- 


fore. The truth of the matter is, that theſe game laws (of 


which we ſhall have occaſion to ſpeak again in the fourth 


book of theſe commentaries) do indeed qualify nobody, except 


in the inftance of a gamekeeper, to kill game: but only, to 
fave the trouble and formal proceſs of an action by the perſ 
injured; who perhaps too might remit the offence, theſe . 
inflict additional penalties, to be recovered either in a regular or 
ſummaty way, by any of the king's ſubjects, from certain perſons 
of inferior rank who may be found offending in this particular. 


But it does not follow that perſons, excuſed from theſe addi- 


tional penalties, are therefore authoriſed to kill game. The cir- 
cumſtances, of having 100 I. per annum, and the reſt, are not 


properly qualifications, but exemptions. And theſe perſons, ſo 


exempted from the penalties of the game ſtatutes, are not only 
liable to actions of treſpaſs by the owners of the land; but alſo, 
if they kill game within the limits of any royal franchiſe, they 


are liable to the actions of ſach was my have the ward of chaſe 


or free warren therein. 


Urox 


j 


2 it appears, that 4 a FOOT 
n l fuch: perſons as wand under his authority, the royal 
franchiſes of chaſe, park, free warren, or free fiſhery, are the 
only perſons, who: may acquire any property, however fugitive 
and tranſitory, in theſe animals | ferae naturae, while living; 
| with 2606130 berrafted in them, as n obſerved in a former 


chat fuch perſons as may hr 
tione privil 


reſpective franchiſe or liberty 


gains witli —— grounds, and follows it into another's, and 
grounded on rm and natural juſtice : for the property con- 
ſiſts in the poſſeſſion; which poſſeſſion commences 


fuit. And ſo, if a ſtranger ſtarts game in one man's chaſe or free 
warren, and hunts it into another liberty, the property continues 

in the owner af the chaſe or warren ; this property ariſing from 
_ privilege®, and not being changed by the act of a mere ſtranger. 
Or if a man ſtarts game on another s private grounds and kills it 
there, the property belongs to him in whoſe ground it was killed, 
becauſe it was alſo ftarted —— this property ariſing ratione 
ſoli. Whereas if, after being ſtarted there, it is killed in the 
grounds of a third perſon, the property belongs not to the owner 
of the firſt ground, becauſe the property is local ; nor yet to the 


owner of the ſecond, becauſe it was not ſtarted in his foil; but 
it veſts in the perſon who ſtarted and Killed ith - Gough n 


of a treſpaſs woe both 1 owners. 


FFF 1. 


« Puff. L. N. 1.4. c. 6. 0 r Farr, 18. Lord Raym. Pia: 
Lord Raym, 251. | 
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chapter, propter privileginm. And it muſt alſo be remembered, 
| bus lawfully'/ hunt; fiſh, or fowl, ra- 
7, have (as has been ſaid) only a qualified property 
in theſe animals: it not being abſolute or permanent, but laſting 
only ſo long as the creatures remain within the limits of ſuch 


. 964 32 or, 4-4 
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erty, and ceaſing the inſtant they volun- 
tarily paſs out of it. It is held indeed, that if a man ſtarts any 


property remains. in himlelE*, And this is 


by the find- 
ing it in his own liberty, and is continued by the immediate pur- 
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goods and chattels may be acquired and loſt, viz. by 
as a puniſhment for 


; iilebed as the means whereby real p 


18181 


particular crimes and miſdemeſnors: ſome of which are mala in 


ſuch as is the forfeiture of 40 5. per month by the ſtatute 5 Eliz. 
c. 4. for exerciſing a trade without having ſerved ſeven years as 
an apprentice thereto; and the forfeiture of io i. by Ann. c. 23. 


 -chattels of the offender are forfeited: referring the ſtudent for 
ſuch, where pecuniary mulcts of different quantities are inflicted, 
to their ſeveral proper heads, under which very many of them have 


and Burn, and other laborious compilers. Indeed, as moſt of 
theſe forfeitures belong to the crown, they may ſeem as if they 


Inſtance of partial forfeitures, a moiety often goes to the infor- 


. 


- 2 200P3* rbb iy naw to a | third apvdicd] whereby n à title t 


or ſme crime' or miſdemeſnor in — 
Feiting g; and as a compenſation for the offence and i * N 

n bel againſt him to whom they are forfeited: Of 
rope might be lot did 
acquired, we treated in a former chapter. * remains therefore 
in this place only to mention, by what means or for Phat often- 

of ant and chattels b come liable to forfeiture: | 

A $2304. $90 engen (ROI 2 Jer 37.75 Int i ths 5151 it | 
Av the vatisty of penal laws with which the ſubject ĩs at pre- 
neumbered, it were a tedious and impracticable taſk to 
Wetton up the various forfeitures, inflicted by ſpecial ſtatutes, for 


fei or offences againſt the divine law, either natural or revealed; 
but by far the greateſt part are mala frokibira, or ſuch as derive 
their guilt merely from their prohibition by the laws of the land: 


for printing an almanac without a ſtamp. ſhall therefore con- 
fine myſelf to thoſe offences only, by which al the goods and 


been or will be mentioned; or elſe to the collections of Hawkins 


ought to have been referred to the preceding method of acqui- 
ring perſonal property, namely, by prerogative. But as, in the 


mer, the poor, or ſometimes to other perſons ; - and as one total 
forfeiture, namely that N. a bankrupt who is guilty of felony . 4 


1 2 See pag. 267, 
concealing 


If F900 IN Gs. 1 | 42 


concealing his effects, accrues entirely to his creditors, I have 


| tune, made it a + diſtint head of eracsferting property. 


Ke 


of bigh treaſon, or miſpriſion of treaſon ; of petit tregſon; of fe- 


lony im general, ahd particularly of felony de fe, and of manſlaugh- 
ter; nay even by conviction of excuſable homicide; by outlawry 


for treaſon or felony ; by conviction of petit A by fight in 
treaſon or felony, even though the party be acquitted of the fact; 

by flanding mute, when arraigned of felony; by drawing a wea- 

pon on a judge, or Ariking any one in the preſence of the king's 


courts; by praemunire; by pretended prophecies, upon a ſecond 


conviction; by owling ; by the re/iaing abroad of artificers ; and 
by challenging to fight on account of money won at gaming. All 


theſe offences, as will more fully appear in the fourth book of 
weer tier, induce a tots] Nee of goods and chattels. 


= * alin; Serie commences ener * ng of care. 
not the time of committing the fact, as in forfeitures of real 
property. For chattels are of ſo vague and fluctuating a nature, 
that to affect them, by any relation back, would be attended 
with more inconvenience than in the caſe of landed eſtates: and 
part, if not the whole of them, muſt be expended in maintain- 
ing the delinquent, between the time of committing the fact and 


his conviction. Vet a fraudulent conveyance of them, to defeat the = 


4 


n of the crown, is made void by ſtatute 1 3 Eliz. c. 5. 
g eee 00. Lit. 9 2 Taft 316. ang. 320. 


Goods pak e then- are totally forfeited by conviction 
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kingdom. It were endleſs, ſhould I attempt to enumerate all the 
ſeveral kinds of ſpecial cuſtoms, which may entitle 'a man to a 
chattel intereſt in different parts of the kingdom: I ſhall there- 
fore content myſelf with making ſome obſervations on three forts 
of c ary intereſts, which vey ae generally throughout 
moſt parts of the nation, and are therefore we more e uni rerſil 
doncern; 3 vi. Ber into, enen and het 


1. Abtei which were li; Sly touched upow in a bormer 
chapter, are uſually divided into two forts, heriot-/avice, and 


ſervation in a grant or leaſe of lands, and therefore amount to 
little more than a mere rent*: the latter ariſe upon no ſpecial 
reſervation whatſoever, but depend merely upon immemorial uſage 
and cuſtom*. Of theſe therefore we are here principally to 
ſpeak : and they are defined to be a cuſtomary tribute of goods 
and chattels, payable to the lord of the fee on the deceaſe of the 
owner of che land. 


« pag. 9. | 00. Cop. 5. 24. 
» 2 Saund. 166. | T | 
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106 Tur firſt eſtabliſhment, if. abt e of com one 


herlots into England, was by the Danes: and we find in the . 


of king Canute the ſeveral heregeates or heriots ſpecified, which 


were then exacted by the king on the death of divers of his ſub- 


ects according to their reſpective dignities; from the higheſt 
gorle down to the moſt inferior th gne or landholder. Theſe, for 
the moſt part, conſiſted in arms, horſes, and habiliments of war; 


| which the word itfelf, according to fir Henry Spelman*, fignifies. 


Theſe were delivered up to the ſovereign on the death of the va- 
fal, who could no longer uſe them, to be put into other hands 
for the ſervice and defence of the country. And upon the plan 
of this Daniſh-eſtabliſhment did William the conqueror faſhion 
his law of reliefs; as was formerly obſerved* ; when he aſcertained 
the preciſe relief to be taken of every tenant in chivalry, and, 

contrary to the feodal cuſtom and the uſage of his-own duchy of 


Normandy, required arms and i ome of war to be paid i in- 
ſtead . erer i 


rn E- \Dywith eng 0 bing thus FREY into 


reliefs, underwent the ſame ſeveral viciſſitudes as the feodal te- 
nures, and in ſocage eſtates do frequently remain to this day, in 


the ſhape of a double rent payable at the death of the tenant : 
the e which now continue among us, and preſerve that 
name, ſeeming rather to be of Saxon parentage, and at firſt to 
have been merely diſcretionary ®. Theſe are now for the moſt 
part confined to copyhold tenures, and are due by cuſtom only, 
which is the life of all eſtates by copy ; and perhaps are the only 


inſtance where cuſtom has favoured the lord. For this payment 
was originally a voluntary donation, or gratuitous legacy of the 


tenant; perhaps in acknowlegement of his having been raiſed a 
degree above villenage, when all his goods and chattels were 


quite at the mercy of the lord: and cuſtom, which has on the 


4 4. 6 8 2 LL, Gail. Congu. c. 22, 23, 24. 
* of feuds, e. 8 5 > Lambard, Peramb. of Kent. 492. 
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=: The R 16% rs | 
one band iran the tenant's intereſt i in excluficn of the Jord's 
will, has on the other hand eſtabliſhed this diſcretiondl piece of 


the heriot is: 
frequently due on the death of botl 


«© quidem alia praeftatio quae danced 


aeg into a permanent duty. An heriot may alſo appertain 
land, that is held by ſervice and ſuit of court; in which 


— it 10 moſt commonly a copyhold enfranchiſed, whereupon 
| OR as 


ill due by cuſtom. — 3 0 


« vel ſer vus, in morte ſua daminum ſuum, 4. quo renuerit;. cc 
ce de meliori averio ſuo, vel de ſecundo meliors, fe undum diver jam lo- 
© corum: pay eee oe And this, he adds, *© magis fit de gratia 
«© quan'de jure; in which Fleta“ and Britton agree: thereby 
plainly — the original of this cuſtom to have been merely 


voluntary, as a legacy from the tenant; though now ned imme- 
AO oy rr s eſtabliſhed i it 28 * Ane in va mga 1 


Tu 18 toes is * nv thi beſt Ar hg er 
which the tenant dies poſſeſſed of, (which is — — 
minated the villein's relief in the twenty ninth law of king Wil- 
liam the conqueror) ſometimes the beſt inanimate good, | under 


-which a jewel or piece of plate may be included: but it is al- 


ways a perſonal chattel, which, immediately on the death of 


the tenant who was the owner of it, being aſcertained by the 


option of the lord a, becomes veſted in him as his property; and 
is no charge upon che lands, but merely on the goods and chat- 
tels. The tenant muſt be the owner of it, elſe it cannot be due; 
and therefore on the death of a feme· covert no heriot can be ta- 
ken; for ſhe can have no ownerſhip in things perſonal*. In ſome 
places there is a cuſtomary compoſition in money, as ten or twenty 
ſhillings in lieu of a heriot, by which the lord and tenant are 
both bound, if it be an indiſputably antient cuſtom : but a new 
compoſition of this ſort will not bind the repreſentatives of either 
party ; for that amounts to the creation of a new cuſtom, which 
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1 14e are a ſort of ecelefiaticat keribts; being 
mary gift claimed by and due to the miniſter in very many 
pariſhes on he death of his pariſhioners. They ſeem originally 
to have been, like lay heriots, only a voluntary bequeſt to the 
church; being intended, as Lyndewede informs us from a con- 
ſtitution of archbiſhop Langham, as a kind of expiation and 
amends to the clergy for the perſonal tithes, and other eccleſiaſ- 
tical. duties, which: — laity i in their life-time might have ne- 
glected or forgotten to pay... For this purpoſe, after the lord's 
heriot or beſt good was taken out, the ſecond beſt chattel was 
reſerved to the church as a mortuary: ** ee plura habuerit 
e animalia, optimo cui de jure fuerit debitum reſervato, ecclefiae ſuae 
« fine, dblo, fraude, ſeu contradictione qualibet, pro recompenſatione 
„ ſubtractionis decimarum perſonalium, necnon et oblationum, ſecun- 
« dum melius animal reſervetur, poſt obitum, pro ſalute animae Hude“. . 
And therefore in the laws of king Canute this mortuary is called 
ſoul- ſcot (raplyceat) or /ymbolum animae. And, in purſuance of 
the ſame principle, by the laws of Venice, where no perſonal 
tithes have been paid during the life of the party, they are paid 
at his death out of his merchandize, jewels, and other move- 
ables . So alſo, by a ſimilar policy, in France, every man that 
died without bequeathing a part of his eſtate to the church, 
which was called dying witliout confeſſion, was formerly deprived 
of chriſtian burial : or, if he died inteſtate, the relations of the 
_ deceaſed, jointly with the biſhop, named proper arbitrators to 
determine what he ought to have given to the church, in caſe 
he had made a will. But the parliament, in 1409, redreſſed 
this endes nk + ee rei 0 . 


1: T was as antiently uſual in this kingdom to bring the mortuary 
eto church along with the corpſe when it came to be buried; and 
thence it is ſometimes called a e £6 m, which 


P Co. Litt. 18 5. — ien a2 Decretal. J. 3. t. 20. c. 32. 
Provinc. l. 1. it. 3. 9 t Sp. L. b. 28. c. 41. 
" 014357 » Selden, hiſt. of tithes, c. 10. 
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ment of chattels. Inprimit autem debet er en ene 


of the ſame nature; tho 
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« fecerit, dominum ſuum de moliori re quam' habuerit retogn 
e et poſtea ecclefiam de. alia meliori the lord inuſt have the beſ 
good left him as an heriot; and the church che ſecond beſt as a 


mortuary. Rut yet this cuſtom was different in different t places: 


e in quibuſdam Jocis habet eccle/ia melius animal de confiutudine; in 
. guibuſdam ſecundum, vel tertium melius; et in:quibu/dam mihil.: 
« et ideo conideranda oft. conſuctudo tact . This cuſtom ill varies 
in different places, not only as to the mortuary to be paid, but 


the perſon to whom it is payable. In Wales, a mortuary or corſe- 


preſent was due upon the death of every clergyman to the biſhop 


of the dioceſe; till aboliſhed, upon a recompenſe given to the 
biſhop, by the ſtatute 12 Ann. ſt. 2. Cc. 6. And in the archdea- 
conry of Cheſter a cuſtom alſo prevailed, that the biſhop, who is 
alſo archdeacon, ſhould have at the death of every clergyman 
dying therein, his beſt; horſe or mare, bridle, ſaddle, and ſpurs, 


his beſt.gown or cloak, hat, upper 3 


nt under his gown, and 


tippet, and alſo his beſt ſignet or ring*. But by ſtatute 28 Geo. II. 


c. 6. this mortuary is directed to ceaſe, and the act has ſettled 


— the biſhop an equivalent in it's room. The king's claim to 


many goods, on the death of all prelates in England, ſeems to be 


ugh fir Edward Coke 4 apprehends, that 
this is a duty due upon death and not a mortuary: a diſtinction 
which ſeems to be without a difference. For not only the king's. 
eccleſiaſtical character, as ſupreme ordinary, butalſo the ſpecies 
of the goods claimed, which bear ſo near a reſemblance to thoſe 
in the archdeaconry of Cheſter, which was an acknowleged mor- 
tuary, puts the matter out of diſpute. The king, according to 
the record vouched by ſir Edward Coke, is entitled to ſix things; 
the biſhop's beſt horſe or palfrey, with his furniture: : his cloak, 


| Bracton. J. 2. c. 26, let 4. 2. f. 57. 2 nfl, 491. 


* Cro. Car, 237. 
Lor 
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et gown, and 1 ppt: "his cup, and cover: his baſon, and ewer : 
his gold ring: and, laſtly, his muta canum, his mew or kennel 
= er ; 4. was s mentioned i in the K 51 k chapter“. Eg 


*® 118 warlety of SY TRI wick regard to tabrttiaries, giving 


K 2 handle to exactions on the one fide, and frauds or . 


expenſive litigations on the other; it was thought proper by ſta- 
tate 21 Hen. VIII. c. 6. to reduce them to ſome kind of certainty. 
For this purpoſe it is enacted, that all mortuaries, or corſe-preſents 


to parſons of any pariſh, ſhall be taken in the following manner; 


unleſs where by cuſtom leſs or none at all is due: viz. for every 
perſon who does not leave goods to the value of ten marks, no- 
thing: for every perſon * leaves goods to the value of ten 
marks, and under thirty pounds, 3 f. 4 d. if above thirty pounds, 
and under forty pounds, 6s. 8 d. if above forty pounds, of what 
value ſoever they may be, 105. and no more. And no mortuary 
ſhall throughout the kingdom! be paid for t the death of any feme- 
covert; nor for a any child; nor for any one of full age, that is not 
a houſekeeper; nor for any wayfaring man; but ſuch wayfaring 
man's mortuary ſhall be paid in the pariſh to which he belongs. 
And Nen . this ſtatute Rarids the law of mortuaries to this F 

- Hprk- -100Ms are Euch ao and \perfoall chattels; as, con- 
PE: to the nature of chattels, ſhall go by ſpecial cuſtom to the 
heir along with the inheritance, and not to the executor of the 
laſt proprietor. ' The termination, loom, is of Saxon original; in 
which language it fipnifies a limb or member“; ſo that an heir- 
loom is nothing elſe, but a limb or member of the inheritance. 
They are generally ſuch things as cannot be taken away without 
damaging or diſmembering the freehold ; otherwiſe the general 
rule is, that no chattel intereſt whatſoever ſhall go to the heir, 
notwithſtanding it be expreſlly limited to a man and his heirs, 
but ſhall veſt in the executor?. But deer in a real authorized 
Pr fiſhes in a pond, doves i in a dove-houſe, &c, though in 


* pag. 1 | Yr » Co. Litt. 388. 
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| 8 perſonal chattels, yet they are ſo annexed. to and ſo 


neceſſary to the well-being of the inheritance, . that, they ſhall 
; accompany the land wherever 1 it veſts; by either deſcent or pur- 
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chaſe*. For this reaſon alſo 1 apprehend it is, that the. antient 


jewels of. the crown are held to be heir-looms“; for they are 
neceſſary to maintain the ſtate, and ſupport the dignity, of the 


ſovereign! for the time being. Charters likewiſe, and deeds, court- | 


rolls, and other evidences of the land, together with the cheſts 
in which they are contained, ſhall paſs together with the land to 


the heir, in the nature of heir-looms, and ſhall not go to the 


executor *. . By ſpecial cuſtom alſo, in ſome places, carriages, 8 
utenſils, and other houſehold implements may be heir- looms ?; 


but ſuch cuſtom muſt be ſtrictly proved. On the other hand, by 
almoſt general cuſtom, whatever is ſtrongly affixed to the free- 
hold or inheritance, and cannot be ſevered from thence without 


violence or damage, . quod ab aedibus non facile revellitur i, is 
| become : a member of the inheritance, and ſhall thereupon pass to 
the heir; as chimney- pieces, PUMPE, old fixed or dormant 


tables, benches, and the like *, A very ſimilar notion to 
which prevails i in the duchy of „ Me Wa where they rank cer- 
tain things moveable among NR of the immoveable kind, call- 
ing them, by a very peculiar appellation, praedia volantia, or vo- 
latile eſtates: ſuch as beds, tables, and other heavy implements 
of furniture, which (as an author of their own obſerves) . dig- 
« nitatem iam natta ſunt, ut villis, luis, et aedibus, aliiſaue prae- 


% dis, comparentur; quod  folidiora mobilia ipfis aedibus ex deſtina- 


<< 7ione patrisfamilias cohaerere videantur, et Pro Parte ee at 
« dium acftmentur *. Apt 3 

OTHER perſonal chattels there are, OTE alſo. deſcend to 
ho heir in the nature of heir-looms, as a monument or tombſtone. 
in a church, or the coat-armor of his anceſtor there hung up, 


Fa Litt. 8. 8 Spelm. 22 277. 
s Thid. 18. „ l Og. ee 
© Bro. Abr. tit. chatteles. 18. I Stockmans de jure droulutinis fe 3. 
7 Co. Litt. 18. 185. J. 16. 
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with che pennons and other enſigns of honor, Luited to his de- 
gree. In this caſe, albeit the freehold of the church is in the 


parſon, and theſe are annexed to that freehold, yet cannot the 


parſon or any other take them away or deface them, but is liable 
to an action from the heir*. Pews in the church are ſomewhat 
of the ſame natyre, which may deſcend by cuſtom immemorial 
(without any eccleſiaſtical concurrence) from the anceſtor to the 
| heir". But though the heir has a property in the monuments 


and eſcutcheons of his anceſtors, yet he has none in their bodies 
or aſhes; nor can he bring any civil action againſt ſuch as inde- 


cently at leaſt, if not impioufly, violate and diſturb their remains, 
when dead and buried. The parſon indeed, who has the free- 
hold of the ſoil, may bring an action of treſpaſs againſt ſuch as 
dig and diſturb it: and, if any one in taking up a dead body 
ſteals the ſhroud or other apparel, it will be felony n; for. the 


property thereof remains in the executor, or ' whoever was at the 
charge of the funeral. 5 885 


Bur to return to heir-looms : theſe, though they \ be mere. 


eliatrbls; yet cannot be deviſed away from the heir by will; but 


ſuch a deviſe is void“, even by a tenant in fee-ſimple. For, though 3 


the owner might during his life have ſold or diſpoſed of them, as 
he might of the timber of the eſtate, ſince, as the inheritance 
was his own, he might mangle or diſmember it as he-pleaſed ; 
yet, they being at his death inſtantly veſted in the heir, the de- 
viſe (which is ſubſequent, and not to take effect till after his 


"0M W e 


* Rep. a: Co. Lit. 18. =, Inſt. 110, 12 Rep. ow” Ea. " O. 
3 3 Inſt, 202. 12 Rep. 105, 515. 
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death) ſhall be . to the cuſtom, N they have al- | 
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IN the 4 chapter v we. ſhall dne ie into  confderation thee 
ther ſpecies of title to goods and chattels. 42 


V. Tun fifth method. therefore. of's gaining a property in chat: 
tels, either perſonal or real, is by fincceſſion : which is, in ſtrict- 
neſs of law, only applicable to corporations aggregate of many, 
as dean and chapter, mayor. and commonalty, maſter and fellowys, 
and'the like; in which one ſet of men may, by ſucceeding an- 


other ſet, acquire a property in all the goods, moveables, and 
other chattels of the corporation. The true reaſon whereof. is, 


becauſe in judgment of law a corporation never dies; and 
therefore the predeceſſors, who lived a century ago, arid their 


ſucceſſors now In being, are one and the ſame body corporate. _ 


Which identity is a property ſo inherent in the nature of a body 
politic, that, even when it is meant to give any thing to be taken 
in ſucceſſion by ſuch a body, that ſucceſſion need not be expreſſ- 
ed; but the law will of itſelf imply it. So that a gift to ſuch a 
corporation, either of lands or of chattels, without naming their 
ſucceſſors, veſts an abſolute property in them ſo long as the cor- 


_ poration ſubſiſts. And thus a leaſe for years, an obligation, a 


4 Rep. 66. V» Bro. Abr. t. Hale. 90. Cro. Eliz. 464. 
jewel, 
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zee a flock of ſheep, p⸗ or other chattel Wtereſt. will welt in the 


ſucceſſors, by ſucceſſion, as well a8 in. the identical members, to 
whom it Was e given. 485 


463 7, W regard to ſole corporations, a Ale diſtinc- 
tion muſt be made. For if ſuch ſole corporation be the repre- 
Endive of a number of perſons ; as the maſter of an hoſpital, 
who' is a corporation for the benefit of the poor brethren ; an 
abbot, or prior, by the old law before the reformation, who re- 
. preſented the whole convent; or the dean of ſome antient cathe- 
dral, who ſtands in the place of, and repreſents i in his corporate 
capacity, the chapter; ſuch ſole corporations as theſe have in 
this reſpe& the ſame powers, as corporations aggregate have, to 
take perſonal property or chattels in ſucceſſion. ' And therefore a 
bond to ſuch a maſter, abbot, or dean, and his ſucceſſors, is good 
in Jaw; and the ſucceſſor ſhall have the advantage of it, for the 
benefit of the aggregate ſociety, of which he is in law the re- 
preſentative*. Whereas in the caſeof ſole corporations, which re- 
preſent no others but themſelves, as biſhops, parſons, and the like, 
no chattel intereſt can regularly go.in ſucceſſion: and therefore, if 
a leaſe for years be made to the biſhop of Oxford and his ſucceſ- 
ſors, in ſuch caſe his executors or adminiſtrators, and not his 
ſucceſſors, ſhall have it *. For the word ſucceſſors, when applied to 
a perſon in his politic capacity, is equivalent to the word heirs in 
His natural: and as ſuch a leaſe for years, if made to John and 
his heirs, would not veſt in his heirs, but his executors, ſo, if it 
be made to John biſhop of Oxford and his ſucceſſors, who are 
the heirs of his body politic, it ſhall ſtill veſt in his executors and 
not in ſuch his ſucceſſors. The reaſon of this is obvious : for, 
befides that the law looks upon goods and chattels as 'of too low 
and periſhable a nature to be limited either to heirs, or ſuch ſuc- 
ceſſors as are equivalent to heirs; it would alſo follow, that if 
any ſuch chattel intereſt (granted to a ſole corporation and his 
ſucceſſors) were allowed to deſcend to ſuch ſucceſſor, the property 
thereof muſt be in abeyance from the death of the preſent owner 
5 Pyer. 2 Cro. Eliz. 464. . Lit. is. 
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until the ſucceſſor be appointed : and this; 1s contrary to the na- 


ture of a chattel intereſt, which can never be in abeyance or 


without an owner ; but a man's right therein, when once ſuſ- 


pended, is gone for ever. This is not the caſe in corporations ag 


gregate, where the right is never in ſuſpence ; nor in the other 


ſole corporations before - mentioned, who are rather to be conſi- 


dered as heads of an aggregate body, than ſubſiſting merely in 
their own right: the chattel intereſt therefore, in ſuch a caſe, 
18 really and ſubſtantially veſted in the hoſpital, convent, chap- 


ter, or other aggregate body ; ; though the head 1s the viſible per- 
ſon in whoſe. name every act is carried on, and i in whom every 


intereſt is therefore ſaid (in point of form) to veſt. But the ge- 


neral rule, with regard to corporations merely ſole, is this, that 
no > chattel can go or be acquired by * of ſucceſſion *. — 


8 . 2 T to this rule there ire two exceptions. One i in the 1 


of the king, in whom a chattel may veſt by a grant of it for- 
| merly made to a preceding king and his ſuccefſors*.. The other 
exception is, where, by a particular cuſtom, ſome particular cor- 


porations ſole have acquired a power of taking particular chattel 
intereſts in ſucceſſion. And this cuſtom, being againſt the gene- 
ral tenor of the common law, muſt be ſtrictly interpreted, and 
not extended to any other chattel intereſts than ſuch immemorial 
uſage will ſtrictly warrant. Thus the chamberlain of London, 
who is a corporation ſole, may by the cuſtom of London take 
bonds and recognizances to himſelf and his ſucceſſors, for the be- 
nefit of the orphan's fund®: but it will not follow from thence, 


that he has a capacity to take a /eaſe for years to himſelf and his 
ſucceſſors for the ſame purpoſe ; for the cuſtom extends not to 


that: nor that he may take a bond to himſelf and his ſucceſſors, 
for any other purpoſe than the benefit of the orphan's fund ; for 
that alſo is not warranted by the cuſtom. Wherefore, upon the 
whole, we may cloſe this head with laying down this general 


rule ; that ſuch right of ſucceſſion to chattels 1 is n inhe- 


2 . 132. + „„ 8 Did. qo. | 
Co. Lict. 46. | .. 4 Rep: 65. Cro. Eliz. 682. 1 
rent 
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rent by the common law in all aggregate corporations, in the 


king, and in ſuch ſingle corporations as repreſent a number of 
perſons ; and may, by ſpecial cuſtom, belong to certain other 


ſole corporations for ſome particular purpoſes: . or 
rally, in Py W no fuck right can W 
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VI. A 6 _ TH. ide of acquiring 0 in > ghods! ol 


ae e mints. vherhy chols chatels, which beloved 


formerly to the wife, are by act of law veſted in the huſband, 


with the ſame degree of property and with the * ih | 


as 8: the wife, when fole, had over thams 


e een d 0 on hy notion of an unity 47 [TY 15 
beten the huſband and wife; it being held that they are one 
perſon 4 in law ', ſo that the very being and exiſtence of the wo- 
man is ſuſpended during the coverture, or entirely merged and 
incorporated in that of the huſband. And hence it follows, that 


Whatever perſonal property belonged to the wife, before marriage, 
is by marriage abſolutely veſted in the huſband. In a real eſtate, 


he only gains a title to the rents and profits during coverture: 
for that, depending upon feodal principles, remains entire to the 


wife after the death of her huſband, or to her heirs, if ſhe dies 
before him; unleſs, by the birth of a child, he becomes tenant 
for life by the curteſy. But, in chattel intereſts, the ſole and 
abſolute property veſts in the huſband, to be diſpoſed of at his 
pleaſure, if he chuſes to take poſſeſſion of them: for, unleſs he 
reduces them to poſſeſſion, by exerciſing ſome act of ownerſhip 
upon them, no property veſts in him, but they ſhall remain to 


the e Or to her \repteſentatives, after the coverture 18 deter- 
minsdei i i, i 


— 
FS | N N 
13 


Tuxkr is as a very conſiderable difference. in the ac 
quiſition of this ſpecies of property by the huſband, according 
to the [UDjJot-INALter 3: VIS. whether it be a chattel real, or a 
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chattel perfonal 3 and, of chattels perſonal, whether it be in 
paſeion, or in ain only. A charrel real veſts in the huſband, 
not abſolutely, but Jub. modo. As, in caſe of a'leaſe-for years; 
the huſband thall receive all the rents and profits of it, and may, 
if he : pleaſes, ſﬆl, ſurrender,' or diſpoſe of it during the cover- 
ture®: if he be outlawed or attainted, it ſhall be forfeited to 
the king it is liable to execution for his debts : and, if he 
ſurvives his wife, it is to all intents and purpoſes his own . Yet 
if he has made no diſpoſition thereof in his lifetime, and dies 
before his wife, he cannot diſpoſe of it by wille: for, the hufe 
band having made no alteration in the property during his life, 
it never was transferred from the wife; but after his death ſhe 
ſhall remain in her antient poſſeſſion, and it ſhalt not 8⁰ to his 
executors. So it is alſo of chattels perſonal (or choſes) in aclien; 
as debts upon bond, contracts, and the like: theſe the huſband 
may have if he pleaſes ; that is, if he reduces them into poſſeſſion 
by receiving or recovering them at law. And, upon ſuch receipt 
or recovery, they are abſolutely and entirely his own ; and ſhall 
go to his executors or adminiſtrators, or as he ſhall bequeath 
them by will, and ſhall not reveſt in the wife. But, if he dies 
before he has recovered or reduced them into poſſeſſion, ſo that 
at his death they ſtill continue choſes in action, they ſhall ſurvive 
to the wife; for the huſband never exerted the power he had of 
obtaining an exclufive property in them 7. And ſo, if an ſtray 
comes into the wife's franchiſe, and the huſband feifes it, it is 
| abſolutely his property: but, if he dies without ſeiſing it, his 
executors are not now at liberty to ſeiſe it, but the wite or her 
| heirs; for the huſband never exerted the right he had, which 
right determined with the coverture. Thus in both theſe ſpecies 
of property the law is the ſame, in caſe the wife ſurvives the 
huſband ; but, in caſe the huſband ſurvives the wife, the law is 
very different with reſpe& to chattels real and cligſes in action 


* Co. Litt. 46. BE © Poph. 5. Co. Litt. 351. 
1 Plowd. 263. Fn ep „ Co, Litt. 35 1. 


= Co. Lit. 361, | 1 id. 
* Did. 300. | | | 
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— huſband — 8 32 Hen. VIII. 6. 37. 1 the — 6 
fr the general law is this: that the huſband i is in abſolute poſ- 
on of the chattel real during the coverture, by a kind of 
joint-tenancy with his wife; wherefore the law will not weſt it 

ut of his hands, and give it to her repreſentatives ; though, in 


he thought:,proper in bis lifetime ta alter the poſſeſſion. But 4 
chaſe in actiun ſhall not ſurvive. ta him, becauſe he never was in 
poſſeſſion of it at all, during the coverture; and the anly method 
he had to gain poſſeſſion of it, was by ſuing in his wife's right: 
but as, after her N he cannot pn huſband) bring an action 
in her right, becauſe they are no longer one and the fame perſon 


in law, therefore he can never (as ſuch) recover the poſſeſſion, 


But he ſtill will be intitled to be her adminiſtrator; and may, in 
that capacity, recover ſuch things in action as hecams FF to 
Heb, belers ar during the coverture. 


\ Tay » ad. upon theſe reaſons, ſtands the — between bus 
band and wife, with regard to chattels real, and clgſes in actian: 
but, as to chat#els perſonal (or cheſes) in poſſeſſion, which the wife 


hath in her own right, as ready money, jewels, houſchold goods, 


and the like, the huſband hath therein an immediate and blo. 
lute, property, devolved to him by the marriage, not only poten- 


tially but in fact, which n never can 5 reveſt in the wife or her 


eee 5 


. Aup, as che huſband may thus, generally, acquire a property 
in all the perſonal ſubſtance of the wife, ſo in one particular in- 
| ſtance the wife may acquire a property in ſome of her huſband's 


goods; which ſhall remain to her after his death, and ſhall not go 
to his executors. Theſe are called her . is 


z Mod. 186. * Co, Litt. 351. | 
Gg g 2 a term 


he had died firſt, it would have ſurvived to the wife, unleſs - 


Wm RI Er "SS II. 
ieee mee un Whit ug h Agel has 
{ weck e fignifying ſomething over and above her dower. 
Our law uſes it to ſignify the a pparel and ornaments of the wife, , 
muitable to her rank and degree; which ſhe becomes entitled to 
at the death of her huſband, over and above her jointute or dower, 
and preferably to all other repreſentatives „: and the jewels of a a 
| peereſs; uſually worn by her, have been held to be  parapheria 
la v. Neither can the huſband deviſe by his will ſuch ornaments 
and jewels of his wife; though 2 71 his life perhaps he hath 
the power (if unkindly inclined to exert it) to ſell them or give 
them away. But if ſhe continues in the uſt of them till his 
death, ſhe ſhall afterwards retain them againſt His executors and 
_ adminiſtrators, and all other perſons, except creditors where there 
is a deficiency of aſſets . And her neceſſary nn gh is pm ar 
even n againſt the claim 10 creditors“ Ar Ne 
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VII. A 1698 . in 0 of Rl fait or action 
: fn a court of juſtice, is frequently the means of veſting the right 
and property of chattel intereſts in the prevailing party. And 
here we muſt be careful to diſtinguiſh between property, the right 
of which is before veſted in the party, and of which only poſſeſ- 
on is recovered by ſuit or action; and property, to which a man 
before had no determinate title or certain claim, but he gains as 
well the right as the poſſeſſion by the proceſs and judgment of 
the law. Of the former ſort are all debts and ches in a#ion ; 
as if a man gives bond for 20 J, or agrees to buy a horſe at a 
ſtated ſum, or takes up goods of a tradeſman upon an implied 
contract to pay as much as they are reaſonably worth: in all theſe 
caſes the right acerues to the creditor, and is completely veſted 
in him, at the time of the bond being ſealed, or the contract or 
nete made ; and the law only gives him a remedy to reco- 


E 22. abate. 630 GOL ABITS 32 * Noy's Max. c. 49. — Grahme v. Lord 
1 Cro.. Cir, 343+ 1 Roll, Abr.g 911. Londonderry. 24 Nov. 1746. Canc. 
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ot any claim or title whatſoever, till after ſuit commenced 


4 che Temedy dd not follow each other, as in common caſes, but 

acerue at one utid the ſame time; and where 
had, no m. f an — 4 t he has any ae many either in 
or in action. Of this nature are, 


41 8 VU c: H x penalties a as are given by particular r to bs. 


or, in other words, to be reco- 


we by 4 Ä— Wem Ford will ſue for the ſame. Such as the 


penalty of 500% which thoſe perſons are by ſeveral acts of par- 
liament wif of liable to forfeit, that, being in particular offices 
or ſituations in life, neglect to take the oaths to the government; 
WARY 1 is A - to him or chem hat” will ſue ned the 


ps 0 ©» 


hier action ton fi he that avg his ation, 50 can his 


fide obtain judgment firſt, will undoubtedly ſecure a title to it, 
in excluſion of every body elſe. He obtains an inchoate i imper- 


fect degree of property, by commericing his ſuit : but it is not 
conſummated till judgment; for, if any colluſion appears, he loſes 


the priority he had gained. But, otherwiſe, the right fo at- 


taches in the firſt informer, that the king (who before action 


| brought may grant A pardon which ſhall be a bar to all the world) 


cannot after ſuit commenced remit any thing but his own part of 
the penalty ©. For by commencing the ſuit the informer has 


made the Lopblar action His own private action, and it is not in 


the power of the crown, or of any thing but parliament, to re- 
leaſe the informer's intereſt. This therefore is one inſtance, 
where a ſuit and eie re at law are not ly the means of re- 


== "Bog 141. Sten. 105 Combe v. d Stat. ew VII. C. 20. 
Pitt. B. R. Tr. 3 Geo. III. © Cro, Eliz. 138. 11 Rep. 65. 
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I it Which already i in jultice-belongs | 
| te bim. But there is alſo a ſpecies of propekty to which a man 


ent obtained in a court of law: where the right and 


before judgment 
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to a c mm⁰ informs, or to-any perlen jr ls 
955 for. the — They ate placed. as it urg in a ſtate of nature, 
gcceſſible by all che, king $ Gabjecs, but the agquired right of 
none of tham; open therefore to the frſt ocνοnt, who de- 
elares bis intention 20 paſſeſs them by brioging his action and 


who carries that intentias into erecatian, by obtaining 3 ihe 
to recover them. a 


9 0 3 Wige 29 2 29! 1115 298 1 | 
02 A PKAR prot * property, that, is ; aquired. and 
loſt by ſvit and judgment, at law, is that of damages given. to a 
man by a jury, as a compenſation. and ſatisfaction for ſame 
injury ſuſtained; as for a battery, for impriſonment, for ſlan- 
der, or for treſpaſs. Here the plaintiff has no certain de- 
mand till after verdict; but, when the 3 jury has aſſeſſed his da- 
mages, and judgment is given thereupon, whether they amount 
to twenty pounds or twenty ſhillings, he inftantly acquires, 
and the defendant loſes at the ſame time, 2 right to that 
ſpecific ſum. It is true, that this is nat an agquilition ſo per- 
fectly original as in the former inſtance; for here the ini des. 
party has unqueſtionably a vague. and indeterminate. right. to 
ſome. damages or other, the inſtant he receives the injury; and 
the verdict of the jurors, and judgment of the court there- 
upon, do not in this caſe ſo properly veſt a ew title in him, 
as fix and aſcertain the ald one; they do not give, but define, 
the right. But however, though ſtrictly ſpeaking. the pri- 
mary right to a ſatisfaction for injuries is given by the law 
of nature, and the ſuit is only the means of aſcertaining and 
recovering that ſatisfaction; yet, as the legal proceedings are 
the only viſible means of this acquiſition of property, we 
may fairly enough rank ſuch damages, or ſatisfaction aſſeſſed, 
under the head of property acquired by ſuit and en at 
law. 2 
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out, to the diſcuſſion of two of the remafning methods 


of acquirin ga title to property in things perſonal, which are much | 


connected together, and anſwer in ſome meaſure to the convey- 


traf# : whereof the former veſts a bao: na in pale \ rol the lat- 
ter a Property in ation.” | My - 


| VIII. Girl then, or grants, which are the bn Wee! 
of transferring perſonal property, are thus to be diſtinguiſhed 


from each other, that gifts are always gratuitous, grants are upon 


ſome conſideration or equivalent: and they may be divided, with 


regard to their ſubject- matter, into gifts or grants of chattels real, 


or grants of chattels real may be included all leaſes for years of 


land, aſſignments, and ſurrenders of thoſe leaſes; and all the other 


methods of conveying an eſtate leſs than freehold, which were 


conſidered in the twentieth chapter of the. preſent book, and 
therefore need not be here again repeated : though theſe very 


ſeldom carry the outward appearance of a gift, however freely 


of blood, or natural affection, or of five or ten ſhillings nominally 
paid to the grantor ; and, in caſe of leaſes, always reſerving a 
rent, though it be but a peppercorn : any of which conſiderations 


will, in the eye of the law, convert the gift, if executed, Into 


A Enna, if not executed, into a contract. 


GRANTS 
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- E are now to bee; according to the order atkta 


ances of real eſtates ; being thoſe by g ft or grant, and by con- 


and gifts or grants of chattels perſonal. Under the head of gifts 5 


beſtowed; being uſually expreſſed to be made in conſideration 
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2 bee e chattels (po | 2, are e act of rauf- 
ferring the right and the- poſſeſſion of them; whereby one man 
renounces, and another man immediately acquires, all title and 
intereſt therein: which may be done either in writing, or by 
w_ of mouth * atteſted by ſufficient evidence, of which the 
_ delivery:of: poſſeſſion i is the ſtrongeſt and moſt eſſential. But this 
conveyance, when merely voluntary, is ſome what ſuſpicious ; and 
is uſually conſtrued to be fraudulent, if creditors or others become 
ſufferers thereby. And, particularly, by ſtatute 3 Hen. VII. c. 4. 4 
all deeds of gift of goods, made in truſt to tlie uſe of the donor, | _... we 
ſhall be void; becauſe otherwiſe perſons! might be tempted = = 1 ö 
commit treaſon or felony, without danger of forfeiture; and the 1 
creditors of the donor might alſo be defrauded of their rights: 
And by ſtatute 13 Eliz. c. 5. every grant or gift of chattels, as 
well as lands, with intent to defraud creditors or others“, ſhall 
be void as againſt ſuch perſons to whom ſuch fraud would be pre- 
judicial; but, as againſt the grantor himſelf,” ſhall ſtand good and 
effectual: and all perſons partakers in, or privy to, ſuch fraudu- 8 
lent grants, ſhall forfeit the whole value of the goods, one moiety 
to the king, and another moiety to the party grieved: and alſo =— 
. e —_ a eee for half a en, 4 54 
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BY abr wh proper gilt or grant is r pevvalpuniat with 
delivery of poſſeſſion, and takes effect immediately: as if A gives 
to B 100/, or a flock of ſheep, and puts him in poſſeſſion of them 
directly, it is then a gift executed in the donee; and it is not in 
the donor's power to retract it, though he did it without any 
conſideration or recompenſe ©: unleſs it be prejudicial to eredi- 
tors; or the donor were under any legal incapacity, as infancy, 
coverture, dureſs, or the like; or if he were drawn in, circum- 
vented, or impoſed upon, by falſe pretences, ebriety, or ſurprize. 
But if the gift does not take effect, by delivery of immediate 
bene it is then not properly a gift, but a contract: and this 
* Perk. 5. 57. 3 
d See 3 Rep. 82. = 3 8 
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a man cannot be compelled to perform, but upon good and fuf- 
0p TRE as WE un n nder our nee L 
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M. A CONTRACT; lieh aſually ri an e La 
in dien is thus deſined: an agreement, upon ſufficient con- 
eration, to do or not to do a particular thing. From which 
ition r eee raue to be contemplated in all con- 
tracts: 1. The agreement 2. The confideration a and 3. The 
a to be done or omitted, or the different en mene 


A eh they, it-is GT A Det Wagen or conven- 
tions; ond therefore there muſt at leaſt be two contracting par- 
ties, of ſufficient ability to make a contract: as where A con- 
tracts with B to pay him 100 J. and thereby transfers a property 
in ſuch ſum to B. Which property is however not in poſſeſſion, 
but in action merely, and recoverable by ſuit at law ; wherefore 
it could not be transferred to another perſon by the ſtrict rules of 
the antient common law: for no:chofe in action could be aſſigned 
or granted over *, becauſe it was thought to be a great encour- 
agement to Mace if a man were allowed to make over to 
a ſtranger bis right of going to law. But chis nicety is now diſ- 
regarded: though, in compliance with the antient principle, the 
form of aſſigning a cho/e in action is in the nature of a declara- 
tion of truſt, and an agreement to permit the aſſignee to abe 
uſe of the name of the aſſignor, in order to recover the poſſeſſion. 
And therefore, when in common acceptation a debt or bows 
ſaid to be aſſigned over, it muſt ſtill be ſued in the original cre- 
ditor's name; the perſon, to whom it is transferred, being rather 
an attorney than an aſſignee. But the king is an exception to this 
general rule; for he might always either grant or receive a ch 
in action by aſſignmentꝰ: and our courts of equity, conſidering 
that in a commercial country almoſt all perſonal property muſt 
neceſſarily lie in contract, will protect the aſſignment of a e 
in action, as much as the law will that of a che in poſſeſſion. 


1 Co. Litt. 214. | 184. 
© Dyer. 1 Bro. Abr. tit. choſe in aftion, 3 P. W®, 199. 
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it patty ihe ivr 4 or implied. 
are — the terms of the agreement are openly 
ved at the time of the making, as to deliver an 


| re the law preſumes n every man undertakes to perform. 
A if I employ a perſon to do any buſineſs for me, or perform 


pay him as much as his labour deſerves. If I take up wares 
from a-tradeſman, without any agreement of price, the law con- 
cludes that I contracted to pay their real value. And there is 
alſo one ſpecies of implied contracts, which runs through and is 
annexed to all other contracts, conditions, and covenants; vis. 
that if I fail in my part of the agreement, I ſhall pay the other 
party ſuch damages as he has ſuſtained by ſuch my neglet or re- 
fuſal. In ſhort, almoſt all the rights of perſonal property (when not 
in actual poſſeſſion) do in great meaſure depend upon contracts of 
one kind or other, or at leaſt might be reduced under ſome of them: 
which indeed is the method taken by the civil law ; it having 
referre greateſt part of the duties and rights, which it treats 
of, to the _— 6 IT ex aum, and yur ex contrattu s. 


+8 11 11 


chi horſes with B, and they do it immediately; in which 

caſe the p and the right are transferred together: or it 
may be executory, as if they agree to change next week; here 
the right only veſts, and their reciprocal property in each other's 
habe is nat in poſſeſſion but in action: for a contract executed 
eee differs nothing from a grant) conveys a choſe in Pele Mon; 
a contract ne . . a 8 0 in n. e 


e thus ern the general nature of a contract, we 
are, ſecondly, to proceed to the confideration upon which it is found- 
ed; or the reaſon which moves the party contracting to enter into 


s Inf. z. 14. 2. | 
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* Fa d of timber, Or to pay a ſtated price for certain / 
. Tnplied are ſuch as reaſon and juſtice dictate, and which 


any work; the law implies — I undertook, or contracted, to 


hy CONTRACT. may; * * Ather 0 as if A agrees to. 
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"he contract. ki is an agreement, upon fuſfcient eonfubration 


The ci; ilians hold, that in all contracts, either expreſs 


there muſt be ſomething given in exchange, ſomething ts 
e or reciprocalb. This thing, Which is the price or motive 
of the contract, we call the conſideration: and it muſt be a wo 
awful in itſelf, or elſe. the contract is void. A good conſidera- 
tion, we have before ſeen', is that of blood or natural affection 
between near relations; the ſatisfaction accruing from which the 
law eſteems an equivalent for whatever benefit may move from 
one relation to another... . ee conſideration may? ſometimes 
| howeyer be ſet aſide, and the; contract become void; when it 
tends in it's eee jp a defraud creditors-or other third per- 
ſons, of their juſt rights. But a contract for any valuable conſide- 
ration, as for marriage, for money, for work done, or for other 
reciprocal contracts, can never be impeached at law; and, if it be 
of a ſufficient adequate value, is never ſet aſide in e 3 for the 
| perſon contracted with has then given an equivalent in recompenſe, 
#88 4 is ber cbeee as much an e, or a creditor, as any othe 


L, 


4 irie INE EY; . e SILEF. 
"Tx wm SE Kia id are divided wk chat civilians 
into, four ſpecies. 1. Do, ut des: as when I. give ee or 
goods, on a contract that I ſhall be repaid money or goods for 
them again. Of this kind are all loans of money upon bond, or 
promiſe of repayment; and all ſales of goods, in which there is 
either an expreſs contract to pay ſo much for them, or elſe the 
law implies a contract to pay ſo much as they are worth. 2. The 
ſecond ſpecies is, facio, ut facias: as when I agree with a man 
to do his work for him, if he will do mine for me; or if two 
perſons agree to marry together; or to do any other poſitive acts 
on both ſides. Or, it may be to forbear on one ſide in conſide- 
ration of ſomething done on the other; as, that in conſideration 
A, the tenant, will repair his houſe, B, the landlord, will not fue 

him for waſte. Or, it may be for mutual forbearance on dn 


Y 


I omnibus A fe de nominatis i pag. 297. 
ive innominatis, permutatio continetur. Gra- 3 Rep. 83. 
vin. /. . 12. * F. 19. 5. 5. ſides; 


W 


Ch. 30. of Tu the 6's. 


ſicles; a8, that in bbw on that A Will not trade to Liſbon, 1 f 
B will not trade t ſcilles ; ſo as to avoid interfering with 
Lerch ether. 3. The and ſpecies of conſiderations is, FJacio, ut 
des: when a man agrees to perform any thing for a price, either 
mentioned, or left to the determination of the law-to 
ſet à value on it. And when a ſervant hires himſelf to his maſter, 
for certain wages or an agreed ſum of money: here the ſervant 
| contracts to do his maſter's ſervice, in order to earn that ſpecific 
ſum. Otherwiſe, if he be hired generally; for then he is under 
an implied contract to perform this ſervice for what it ſnall be 
reaſonably worth. 4. The fourth ſpecies is, do, ut facias: which 
is the direct counterpart of the other. As when agree with a 
ſervant to give him ſuch wages upon his performing ſuch work: 
which, we ſee, is nothing elſe but the laſt ſpecies anverteds ng , 
_ ge ut- n hs and berus ons 1 Faw Harte 
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Wy COnvIDERAT :0N of ſome fort or other: is 15 . ne- 
ceſſury to the forming of a contract, that a nudum pactum or a- 
greement to do or pay any thing on one ſide, without any com- 
penſation on the other, is totally void in law; and a man cannot 
be compelled to perform it. As if one man promiſes to give 
another 100 J. here there is nothing contracted for or given on 
the one ſide, and therefore there is nothing binding on the other. 
And, however a man may or may not be bound to perform it, 
in honor or conſcience, which the municipal laws do not take 
upon them to decide; certainly thoſe municipal laws will not 
compel the execution of what he had no viſible inducement to 
engage for: and therefore our law has adopted“ the maxim of 
the civil law®, that ex nudo pacto non oritur actio. But any degree 
of reciprocity * prevent the pact from being nude: nay, even 
if the thing be founded on a prior moral obligation, (as a promiſe 
to pay a juſt debt, though barred by the ſtatute of limitations) 
it is no longer nudum pactum. And as this rule was principally 
eſtabliſhed, to avoid the inconvenience that would ariſe from ſet- 
ting up mere verbal promiſes, for which no good reaſon could 


ae 3 
n Bro, Abr. tit. dette. 79. Salk. 129. be 


aer to evade the » payment: 6 for every: HY 


imſelf; but vote he Irejt 
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W are next to co nfider, bir 

or omitted, ** A contract low an —— upon foflicientconfs. 
s deration, #0'ds or not to db a particular thing.” The moſt uſual 
contracts, whereby the right of chattels perſonal may be acquired | 
in the laws of England, are, 1. That of f ſale or exchange: 2. That 


Wann 3: That of r e | . 4. mann 


* 


6 daun or ele is a eee of 5 
man to another, in conſideration of ſome price or recompenſe in 
value: for there is no fale without a recompenſe ʒ there muſt be quid 

pro quo. If it be a commutationi of goods for goods, it is more 
properly an exchange ; but, if it be a transferring g of goods for 
money, it is called a ale: which is a method of erchange in- 
troduced for the conVenience of mankind, by eſtabliſhing an uni- 
verſal TO 2 —— ſorts of other 
by: way: of: barter, it eld be difficult to adjuſt the eee 
values, and the carriage would be intolerably cumberſome. All 
civilized nations adopted therefore very early the uſe of money; 
for we find Abraham giving * four hundred ſhekels of filver, cur- 
<« rent money with the merchant,” for the field of Machpelah *: 
though the practiee of exchanges ſtill ſubſiſts among ſeveral of the 
favage nations. But, with en to the law of ſales men 


„ Plowd. 308, 309. * Noy's Max. c. 42. 
_ Þ Hardr. 200. 1 Ch. Rep. 157. Gen. c. 23. v3 £0. | 
© Lord Raym, 760. „ 5 there 


the denomination ef ſales' only ; atid ſhall conſider their force 
and effect, in the firſt place where the vendor hath in himſelf, 
ang Inns he _ not, an ry of the bend fold. 


* 


9 * i 


4 ens the aer hath in himfelf the property: of the govids 
ld, he hath the liberty of diſpofing of them to whomever he 
pleaſes, at any time, and in any manner: unleſs judgment has 
been obtained againſt him for a debt or damages, and the writ of 
execution is actually delivered to the ſheriff. For then, by the 


and the property of the goods ſhall be bound to anſwer the debt, 
from the time of delivering the writ.  Formerl: 


from the regte, or iſſuing, of the writ*, and any ſubſequent fale 


was fraudulent ; but the law was thus altered in favour of pur- 


chafors, though it ill remains the ſame between the parties: 
and therefore, if a defendant. dies after the awarding and before 
the delivery of the land bend 4. . 0 are bound by i it in the hands 
| of his exceutors *. 2. | 


7 7 "Tag's ak pk 


1 a man agrees with hated for n at a certain price, he 


may not carry them away before he hath paid for them; for it is 


no fale without payment, unleſs the contrary be expreſſly agreed. 

And therefore, if the vendor ſays, the price of a beaſt is four 
pounds, and the vendee ſays he will give four pounds, the bar- 
gain is ſtruck; and they neither of them are at liberty to be off, 
provided immediate poſſeſſion be tendered by the other ſide. But 


if neither the money be paid, nor the goods delivered, nor ten- 


der made, nor any ſubſequent agreement be entered into, it is 
no contract, and the owner may diſpoſe of the goods as he pleaſes® ; 
But if any part of the price is paid down, if it be but a penny, 


or any portion of the goods delivered by way of earneft (which 
the civil 2 dal arrba, and ine pints to be FOI? Our" 


29 a Oe b FO” # Comb. x: v9 Mod. 5. „Mod 95. 
18 Rep. 171. 1 Mod. 188. : » Hob. 41. * e. 42. 


« fin 
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ere is no ieee Aan m reſbre tront vf tem both under 


ſtatute of frauds , the ſale ſhall be looked upon as fraudulent, 


it was bound 
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46 ene contradtae. argumentum, the property of t 4 
abſolutely. bound by. it: : and t apr may: rec aeg way goods 
3 by action, as. well; a8 the vendor may the price of them“ 4 
V ſuch regard does the law pay to earneſt as an evidence of a con- 
BY tract, that, by the ſame ſtatute 29 Car. II. c. 3. no contract for 
the ſale of goods, to the va nue of 10/4, or more, ſhall be valid, 
unleſs the buyer actually receives part of the er ſold, by way 
of earneſt on his part; or unleſs he gives part of the price to the 

| vendor by way of earneſt to bind the bargain, or in part of pay- 

: ment; or unleſs ſome note in writing be made and ſigned by the 
. party, or his agent, who is to be charged with the contract. And, 
with regard to goods under the value of 101, no contract or "AY 

greement for the fale of them ſhall be valid, unleſs the goods are 

to be delivered within one year, or unleſs the contract be made 
in writing, and figned by the party who is to be charged there 

with. Antiently, among all the northern nations, ſhaking of hands 
Was beld neceſſary to bind the bargain; a cuſtom which we ſtill 
retain in many verbal contracts. A ſale thus made was called 
handſale, ** venditio per mutuam manuum complexionem? 3” till in 
' proceſs of time the ſame word was uſed to ſignify the price or 
earneſt, which was Given ee ant the alas of hands; 

or inſtead thereof. „ oat aan CRT i661 CES + * Wi 


ww 3. as * * 1 is Fc = property. of 4 aocis is 
transferred to the vendee, and that of the price to the vendor; 
but the vendee cannot take the goods, until he tenders the price 
agreed on“. But if he tenders the money-to the vendor, and he 
refuſes it, the vendee may ſeiſe the goods, or have an action 
againſt the vendor for detaining them. And by a regular ſale, 
without delivery, the property is ſo abſolutely veſted in the ven- 
dee, that if A ſells a horſe to B for 100, and B pays him earneſt, 
or ſigns a note in writing of the bargain; and afterwards, before 
the delivery of the horſe or money paid, the horſe dies in the 
vendor 8 cuſtody ; 1 (till he i is entitled to the money, becauſe by 


_» Inf. z. tit. 24. : 4 | | 7 Stiernhook de Jure Get. I, 2. c. 8. 
1 z Hob. 41. N 
+ 4 55 the 


Oh. 30. of Ws + H. * s. 449 
| — the property was in the vendee *, Thus may pro- 

1 e ty in 1 be tre TTY. by ale, where the vendar hath ſuch | 
0 og mY alſo in Phat. Caſes be enafercel by & fate, 
though the vendor hath none at all ü in the goods: for it is expe- 
dient that the buyer, by taking proper precautions, may at all 


1 5 F * a 7 5 
f. k i 35 1 15 # I Is x 1 v8 y. F 1 bs } ( ; ; 5 8 of ” + * 5 1 * 4 Sr * "yi Fa th . - . [ F 
2 4 * of 7 855 < p *- - N . * 4 1 . 


tween man and man _ ſoon, be at an end. And therefore the 
general rule of law is*, that all ſales and contracts of any thing 

vendible, in fairs or markets overt, (that is, open) ſhall not only 
be good between the parties, but alſo be binding on all thoſe that 
have any right or property therein. And for this purpoſe, the 


teſtify the making of contracts; for every private contract was 
e by law. Wherefore our Saxon anceſtors prohi- 
bited the ſale of any thing above the value of twenty pence, un- 
leſs in open market, and directed every bargain and fale to be 
contracted i in the preſence of credible witneſſes? Market overt 
in the country is only held on the ſpecial days, provided for par- 
ticular towns by charter or preſcription ; , but in London every | 
day, except Sunday, is market day. The market place, or ſpot 
of. ground {et apart by cuſtom for the ſale of particular goods, is 
alſo in the country the only market overt*; but in London every 
ſhop in which goods are expoſed publicly to ſale, is market overt, 
for ſuch things only as the owner profeſſes to trade in . But if 
my goods are ſtolen from me, and ſold, out of market overt, my 


them. And it is expreſſiy provided by ſtatute 1 Jac. I. c. 21. that 
the ſale of any goods wrongfully taken, to any pawnbroker in 


For this, being ulla a e s is therefore made an 


a Now, 42. „ 4) e oe Jac. 68. 

. . | f Godb., 131. £ 

8 „ $9. 1ꝛ 5 Rep. 83. 12 Mod. gar. 

© LL. Ethel. 10. 12. II. Bade Wilk, 80. | | 

Vor. Il. | STK ® El excep- 


event ts be ſecure of his purchaſe ;. otherwiſe all commerce be- | 


mirroir informs. us ©, were tolls eſtabliſhed i in markets, vi. to 
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property is not altered, and I may take them wherever I find 


London or within two miles thereof, ſhall not alter the property. 
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I». e Ned . : 
_  Sxception 10 the geber N And, even in kr Get, k ile 
285 be the property of the king, ſuch fale (thoug * Nahe in 
all other reſpects) will in no caſe bind him; though 1 it binds in- 
5 fants, feme coverts, idiots « lunatics, and men beyond ſea or in 
: priſon: or if the goods be ſtolen from a common perſon, and 8 
| then taken by the Lin 8 officer from the felon, and fold in 'open | 
market; al, if-the owner has uſed due diligence 1 in roſecuting 
the cher to conviction, he loſes not his property int * goods”. 
89. likewiſe, if the buyer knoweth the e property not to be! in the 
ſeller; or or there be any other fraud i in the tranfaction; 3 he 
noweth the ſeller to 155 an infant, or feme covert, not. uſually 
trading for herſelf; if the fale be not originally and wholly made 
in the fair. ot market, or not at the uſual hburs; the owner 's 
property is not bound thereby! If a man bu uys his own | goods in 
a fair or market, the contract & fale hall not bind him ſo as that 
he ſhall render the price, unleſs the property had been previoully 
altered by a former fale*. And, notwithſtanding : any number of 
intervening. ſales, if the original vendor, who fold Without haying 
the property, comes again into poſſeſſion of the goods, the origi- 
nal owner ma take them, when found in his hands Who Was 
guilty of the firſt breach of juſtice? By which wiſe regulations : 
the common law has: 1 the right of the proprietor in per- 
Foy chattels from being deveſted, ſo far as was confiltent with 
that other neceſſary; policy, that purchaſors, Bona fide, in a fair, 
| open, and regular manner, fhould not be after wards put to diffi- 
culties ** reaſon of the N knavery of the eller. 8 


e 


"Ms r chere i 10 one ſpe cies of pere chattels, in which the 
7 property i is not eaſily Abe by ale, without the expreſs conſent 
of the owner, and thoſe are horſes ; 5 the fale of which, even in 
fairs or markets overt, is void in many inſtances, where that of 

other property is valid: becauſe a horſe is ſo fleet an animal, 
that the ſtealers of them may. flee far off in a n pace”! and 


k Bacon's uſe of the law. 158. l 2 Inſt. 713. 
1 2nſt. 713, 714. Hias. 714. 
FPerk. 5. 9 | 


be 


f-ahe rech of, the ma induf 
ede that have occaſion to deal i 
liable ſometimes to buy ſtolen ones, would do well to obſerve, 


that whatever price they may give, or hay long foever they may 
keep: paſſeſſion before it be. clay they gain no property in 4 


CY 
| ous o ner. All . 


let oerds nor sven then, unleſs the direions be purſhed that 
ace laid down in the ſtatutes 2 P. & M. c. 2. and 31Fliz, „ 
which it is enacted, that every horſe, ſo to be ſold, ſhall be 
«expoſed, in the time of ſuch fair or market, for one whole 
— between. ten in the morning and ſunſet, in the 
open and public place uſed for ſuch ſales, and not in any private 
yard or ſtable : that the horſe ſhall. be brought by both the ven: 


dor and vendee to the toll E or bookkeeper of ſuch fair or 


mne: N 7 er y be due; ali Pls a DAR PIR 


1 ner 5 


is ſtolen he puts e 1 e e ©, 
of the diſtrict in which the horſe ſhall be found; and within 
forty days after that, proves ſuch: his property by the oath of — 


perſon in poſſeſſion ſuch price as he bana fide paid for him in 
market overt. But in caſe any one of the points before · mentioned 
be omitted, or not obſerved. in che ſale, ſuch ſale is utterly void; 
and the owner ſhall not loſe his property, but at any diſtance of 
time may ſeiſe or bring an action for his horſe, wherever he hap- 


pens to find him. Wherefore ſir Edward Coke obſerves , har 


both by the common law and theſe two ſtatutes, the property, of 
horſes is ſa well preſerved, that if. the owner be of capacity to 
underſtand them, and be vigilant and induſtrious to purſue the 


ſame, it is almoſt impoſſible that the property of any horte, either | 


u 2Inſt. 719. 8 | 
1 ſtolen 


orſes, and are therefore 


 horſs-tbat has hęen ſtalen, unleſs it be bought in a fair or mar- 
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witneſſes before ſuch mayor or juſtice; and alſo tenders ta the 
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ſtolen bewide iat 6 ul be alte 


from the ſeller, if he ſells them as — and the tits prove 
with regard to che goodneſs of the wares ſo pu 


that the truſt ſhall be faithfully" 
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0. 500 +446, * N 7 e 


} 7 he civil WRAY ere ee was Annexe | to every 
; ale, in reſpect to the title of the vendor: and ſo en in our 
law, a a purchaſor of goods and chattels may have a ſatisfactior 


deficient, without any expreſs warranty for that purpoſ 


dor is not bound to anſwer; unleſs he expreſſſy warrants them 
to be ſound and good 4, or unleſs he knew them to be hands ö 
and hath uſed any art to diſpuiſe theme; or unleſs they turn out 
to 0 be n from what ure to the t buyer, + $52 162, 2008" a 


ee N brag! 


. ins- Rack che French Bailler; to deliver, is a de- 
end of goods in truſt, upon a contract expreſſed or implied, 
executed on the part of the 
cloth be delivered, or (in our legal dialect) bailed, 


bailee. As if 


to a taylor to make a ſuit of cloaths, he has it upon an m 


contract to render it again when made; and that in a workmanh 

manner. If money or goods be delivered to a common carrier, 
to convey from Oxford to London, he is under a contract in law 
to pay, or carry, them to the perſon appointed. If a horſe; or 


other goods, be delivered to an inn-keeper or his ſervants, he is 
bound to keep them ſafely, and reſtore them when his gueſt 


leaves the houſe”. If a man takes in a horſe, or other cattle, 
to graze and depaſture in his grounds, which the law calls 4% 
ment, he takes them poet an implied contract to return them on 
demand to the owner". If a pawnbroker receives plate or jewels 
as a pledge, or fecurity, for the-repayment of money lent thereon 
at a day certain, he has them upon an expreſs contract or con- 
dition to reſtore them, if the pledgor performs his part by re- 
deeming them in due time*: for the due execution of which 


* F7. 21, 2+ 1. + | t 12 Mod. 482. 
„ Cro. Jac. 474. 1 Roll. Abr. 6 Co. Eliz. 622. 
4 F. N. B. 94. .- * An. Cur. $7 
* 2 Roll. Rep. 5. | * Cro. Jac. 245. Yelv, 178. 


1 Vern, 268, | I OE contract 


Pry 8 fon 8 a pac ith 


nor: nen bey are bound by an implied contract in 
them on paymen of the debt, duty, and expenſes, 
0 time of ſale; or;when ſold, to render back the overplus. 
frien delivers ee his friend to keep for him, the 
receiver is bound to reſtore it on demand: and it was formerly 

held that in the mean time he was anſwerable for any damage or 


wy! it d e ſuſtain, whether by accident or otherwiſe?; unleſs 
ndertook Wer it only with the ſame care as his 


own goods, and then he ſhould not be anſwerable for theft or 
other accidents. ' But now the law ſeems to be ſettled' upon 
much more rational footing“; that ſuch a general bailment will 
not charge the bailee with any loſs, unleſs it happens by groſs 


neglect, which is conſtrued to be an evidence of fraud: but, if 
the bailee undertakes ſpecially to keep the goods ſafely and ſe- 


curely, he is bound to anſwer all petils and damages, that may 
nr mary for want of wad ame care "wn ne a e 


ol * 40 theſe — there i is a e qualified n ava 
S from the bailor to the bailee, together with the poſſeſſion. 


It is not an abſolute property in the bailee, becauſe of his con- 


tract for reſtitution; and the bailor hath nothing left in him but 


the right to a che in action, grounded upon ſuch contract, the 


poſſeſſion being delivered to the bailee. And, on account of this 
qualified property of the bailee, he may (as well as the bailor) 


maintain an action againſt ſuch as injure or take away theſe chat- 
tels. The taylor, the carrier, the innkeeper, the agiſting farmer, 
the pawnbroker, the diſtreinor, and the general bailee, may-all: 


Co. Litt. 99. . or moet Ee: | tion, in caſe of accident by fire or theft: 


z 4 Rep. 84. 2 3 provided his own goods periſhed in the ſame 

Lord. Raym. 90g. 12 Mod. 487. manner: jura enim noſtra, ſays Stiernhook, 

» By the laws of Sweden, the depoſitary “ dolum pracſumunt, fi una non pereant. (De 

or bailee of goods is not bound to reſtitu - jure Suecn. l. 2. c. 5 8 
| | wn 0 
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property'is puree oral Haſs OK rn A contliticn 
and agreement to reſtore the; goods fo hired or: borrowed, us ben 
as the time is expired or uſe performed; together with the pric 

of ſtipend (in caſe of hiring): either. exprefily Reade | lebst 
parties, or left to be implied by law according to the value of the 
ſervice. By this mutual contract, the hirer or borrower gains a 
temporary property in the thing hired, accompanied ' with: an 
implied condition to uſe-it with moderation and not abuſe it; 
and the owner or lender retains a reverſionary intereſt in the ſame, 
and acquires a new property in the price or reward. Thus if a ia 
man hires or borrows a horſe for a month, he has the poſſeffi 
and a qualified property therein. during that period; on the ex- 
piration of which his qualified property determines, and the 
owner becomes (in cafe of hiring) intitled mage to the Agog 
or price, for which the horſe was hired % 15 


Turkk is one ſpecies of this price or reward, the moſt uſual 
of any, but Wen which many good and learned men have 


* 88 eee Ax JG. TOO Cro. Jac. 236. 
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principal ſum again, but alſd an inereaſe by way 'of compenſation 
a fo the'nfe {which is geyerally called tere by thoſe who think 
E awful, and fury by thoſe who do not ſo. It may not be 
amis therefore to Enter into a thort enquiry, upon what footy 8 
"Mario of een or uluty does "really ſta f F oY Bak en 
Tas 4 enemies to ipterelt in general make no distinction be⸗ 
tween that and uſury, holding any increaſe of 1 money to be in- 
defenſibly uluribus. And this the) y ground as well on 177 probi- 
bition of it by the la of Moſes among the Jews, as alſo d upon 
what is laid down by Atiſtotle*, that money is. naturally barren, 
and to make it breed money is prepoſterous, and a 


perverſion of 


the end of it's inſtitukion, Which Was only to ſerve the ur- 


poſes of exchange, and not of increaſe. Hege the ſchool di- 
vines have branded the practice of taking. intereſt, 5 as being con- 


trafy tc "the divine law both natural and revealed ; 3 and 5 canon 


law has proſcribed the taking any, the leaſt, increaſe for the 
loan of money 28 4 mortal ſin. 5 


* 


8 f 8 6 
. 7 * wt £44 # þ SAT © . 


507 in adfwer to this, it may be obſerved, that the moſai- 
cal 
only prohibited the Jews om taking uſury from their brethren 


precept was clearly a political, and not à moral, precept. It 


the Jews but in expreſs words permitted them to take it of a 


ftranger® : which 


fe, fince it was allowed where any but an Iſraelite was concerned. 
And as to Ariſtotle's reaſon, deduced from the'natural barrenneſs 
of money, the ſame may with equal force be alleged of houſes, 
which never breed houſes; and twenty other i Bog which no- 
body doubts it 1s lawful to make N of, by letting them to 


e PG. J. 1. c. 10. | . 


8 cc Unto a ſtranger thou mayeſt a up- 
* Decretal, J. 5. tit. 19. 


not lend upon uſury.“ Deut. xxiii. + | 


on uſury, but unto thy brother thou ſhalt 


proves that the taking of moderate uſury, or 
A urch er the uſe, for ſo the word ſignifies, is not malum in 
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18 of 3 Jet the laws of any, las may bem tis 
fied in permitting it to be turned to the beer wol it, 5 he 
convenience of ſociety (the g reat enc for which money was in⸗ 
vented) ſhall require it. And mer the allowance of moderate in» 
tereſt tends greatly. to t e benefit of the public, eſp cially in A 
trading country, Will. appear from that generally ackn owleged 
principle, that commerce cannot ſubſiſt without mutual and ex 
tenſive credit. Unleſs money therefore can be borrowed, trade 
cannot be carried on: and if no premium were allowed for the 
hire of money, few perſons would care to lend it; or at leaſt the 
eaſe of borrowing at a ſhort. warning (which is the life of com- 
merce) would be entirely at an end. Thus, in the dark ages of 
monk iſh ſupe rſtition and civil tyranny, when intereſt Was laid un 
der a total interdicd, commerce was allo at it's. loweſt ebb, and 
fell entirely into the hands of the Jews and Lombards but when 
men's minds began to be more e arged, When true religion and 
real liberty revived, commerce grew again. into credit; and again 
introduced with itſelf i it's e op anion, the doctrine 
loans iP intereſt. | e i e f * 5 5 . N oe 


And, really, conſidered 1 b Ft this i it's _ =_ 
all other conveniences of life may e be bought or hired, but 
money can only be hired, there ſeems no greater impropriety in 
taking a recompenſe or price for the hire of this, than of any 
other convenience. If I borrow 100 J. to employ in a beneficial 
trade, it is but equitable that the lender ſhould have. a proportion 
of my gains. To demand an exorbitant Price is equally contrary to 
conſcience, for the loan of a horſe, or the loan of a ſum. of money: ; 

] but a reaſonable equivalent for the temporary inconvenience, 
which the owner may feel by the want of it, and for the ae 
of his loſing it entirely, is not more immoral in one caſe than it 
is in the other. And indeed the abſolute prohibition of lending 
upon any, even moderate intereſt, introduces the very inconvenience 
which it ſeems meant to remedy. The neceſſity of individuals 


will make borrowing unavoidable. Without ſome profit allowed 
by 
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bylaw, | 


then will endeavour to indemnify themſelves from the danger of 
the penalty; by making that profit inen Thus, while all 
degrees of profit were diſcountenanced, 


of uſury, and more flagrant inflances of vppretiici, chan i in mo- 
dern times, when money may be eaſily had at a low intereſt. A 


capital diſtinction muſt therefore be made between a moderate 
and exorbitant profit ; to the former of which we uſually give 


the name of intereſt, to the latter the truly odious appellation of 


uſury: the former is nereſſary in every civil ſtate, if it were but to 
exclude the latter, which ought never to be tolerated in any well- 
regulated ſociety. For, as the whole of this matter is wellſums 


med up by Grotius®, if the compenſation allowed by law does 
Ward run, or the want felt, 


not exceed the proportion of the haz 

« by the loan, it's allowance is neither repugnant to the revealed 
«nor the natural law; but if it excceds thoſe bounds, it is then 
« oppreſſive uſury ; and though the 1 J laws "or your 
hs they en INE . . 


WI an, that the ah; or eee, acces for 


money lent, depends upon two circumſtances; the inconvenience 
of parting with itfor the preſent,and the hazard of lofingitentirely. 
The inconvenience to individual lenders can never be eſtimated 
by laws; the rate therefore of general intereſt muſt depend 
upon the uſual or general inconvenience. This reſults entirely 
from the quantity of ſpecie or current money in the kingdom: 
for, the more ſpecie there is circulating in any nation, the greater 


ſuperfluity there will be, beyond what is neceſſary to carry on the 


| buſineſs of exchange and the common concerns of life. In every 
nation or public community there is a certain quantity of money 


thus neceſſary; which a perſon well {killed in political arithmetic 


might perhaps calculate as exactly, as a private banker can the 


demand for running caſh in his own ſhop : all above this neceſ- 


be. 0 b 4. l. U .4. 2. Gol 25 5 645 
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0 uill be but few. unden ond tho@ principally bad 
men, who will break through the law, and take à profit; and 
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fary quantity may che eden 
e ee be e v undi the greater this national ſuperfluity 


the: rate ofthe national intereſt to be: 1 . n, no 6 
enough, org barely enough oirculatin 
nary uſes of the public, int 


Hent aa dk hs 


is, the more numerous will be the lenders, and the lower ought 


8 will be bur few, as 


for lenders leu can ſul ibmit 
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o ali bed of laelwe has it's weig fb in be re- 
on of intereſt: hence, the better the Sem, the lower 


will thenintereſt; bez the rate of intereſt being generally in a cm- 
pound ratio, formed out of the inconvenience and the hazard. 


And as, if there were no inconvenience, there ſhould be no in- 


tereſt, but what is equivalent to the hazard; ſo, if there were 
no hazard, there ought to be no intereſt, ſave only what ariſes 
from the mere inconvenienc 
of aſpecie in a nation be cle that the e. inconvenience of 


e of lending Thus, if the quantity 


lending for a year is eomputed to amount to three per cent: a 
man that has money by him will perhaps lend it upon good per- 
ſonal ſecurity at nue per cent;oallowing-tworfor the hazard run; 
he will lend it upon landed ſecurity; or mortgage, at four: per 

cent, the hazard being proportionably leſs ; but he will lend it 
to the ſtate, on the maintenance of which all his eee de- 
e at err e he hazard n none at all. 104 


* 71 {$145 19 1 0 2: | . 


5 ur ifs the 3 may rh greater, than the 1 rate of 
intereſt allowed by law will compenſate.” And this gives riſe to 


the practice, 1. Of een or een 2. Of es 


of inſurance. | 
L 11 n 1 1 


A ND firſt, bettomry (which be e Powe bee 


the maſter of a ſhip, in a foreign country, to hypothecate the 


ſhip in order to raiſe money to refit) is in the nature of a mort- 


gage of a ſhip; when the owner takes up money to enable him 
to o carry on his voyage, and a the keel or bottom of the ſhip 


my rs 


2 bn 


. ſhip be Tol;-he ener lote ls 


his whole money; but, if it returns in ſafety, then he ſhall re- 


_ ceive back his principal, and alſo the premium or intereſt agreed 
upbn; however it may exceed the legal rate of intereſt. And 


this ig allowed to be à valid contract in all trading nations, for 


the benefit of ſeommerce and by teaſon of the extraordinary 
hazard run by the lender. And in this caſe the ſhip and tackle; 


if brought home; are anſwerable (as well as the perſon of the ; 


borrower)! for the money lefit; But if the loan is hot upon the 
veſſel, but upon the goods and merchandize, which muſt neceſ- 
ſarily be ſold or exchanged in the courſe of the voyage, then 
only the borrower, perſonally, is bound to anſwer the contract; 
who therefore in this caſe is ſaid to take up money at reſponden- 


tia. it Theſe terms are alſo applied to contracts for the repayment 


wed, not on the ſhip and goods only, but on the 


mere — of the voyage itſelf ; when a man lends a merchant 
_ 1000/4, to be employed in a beneficial trade, with condition to be 
repaid with extraordinary intereſt, in caſe ſuch a voyage be ſafely 


performed: which kind of agreement is ſometimes called foe+ 


nus nauticum, and ſometimes wſura maritima. But, as this gave 


an opening for uſurious and gaming contracts, eſpecially upon 
long voyages, it was enacted by the ſtatute 19 Geo. II. c. 37. 


that all monies lent on bottomry or at reſpondentia, on veſſels 


bound to or from tbe Eaſt Indies, ſhall be expreſſly lent only 


upon the ſhip or upon the merchandize ; that the lender ſhall 


have the benefit of ſalvage; and that, if the borrower has not 
on board effects to the value of the ſum borrowed, he ſhall be 


reſponſible to the lender for ſo much of the principal as hath 


not been laid out, with legal intereſt and all other nen 
ene the Perg and merchandive be totally loſt. 


b Moll. de jur. mar. 361. Mayne lex mer- . x Sid. 27. ; 
tat. b. 1. c. 31. Cro. Jac, 208. Bynkerſh, *! Molloy ibid. Malyne ibid. 
 guarſh, Jur. e. 1 | | 
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S r. a polie te is 2 « „ | 
and B, that, upon A's paying a premium gde to e bas 
run, B will indemnify or inſure him againſt a N 


This is founded upon one of the ſame principles 25 che doc 
of intereſt upon loans, that of hazard; but not chat of Mobn- 
venience. For if 1 infure a ſhiꝑ to the Levant, and back again, at 
Aus per cent; here I calculate the chance that ſhe performs her | 
voyage to be twenty to one againſt' her being loſt: and, if the 
de loft, I loſe 100 J. and get 5j I. Now this is much the ſame us 
if L lend the merchant, whoſe whole fortunes are embarked" in 
this veſſel, 100 L. at the rate of ehr per cent. For by u loan I 
ſhould be immediately out of my money, the inconvenience of 
which we have computed equal to er per cent: if eherefore 1 
TY bad actually lent him 100% I muſt haye added 3 J. on the ſcore 
of inconvenience, to the 5j J. allowed for the Hazard; which to- 
_ gether would have made 8 J. But as, upon an inſurance, I am 
never out of my money till the Joſs actually happens, nothing is 
therein allowed upon the principle of inconvenience; but all upon 
the. principle of hazard. Thus t60, in a loan, if the chance of 
repayment depends. upon the borrower's life, it is frequent (be- 
des the ufuat rate of intereſt) for the borrower to have his life 
infured till the time of repayment; for which he is-Iloaded with 
an additional premium, fuited to his age and conftitution. Tlrus, 
if Sempronius has only an annuity fer his life, and would bor- 
row 1004. of Titius for a year; the ineonvenienee and general 
hazard of this loan, we have ſeen, are equivalent to 5. which is 
therefore the legal intereſt: but there is alſo a ſpecial hazard in 
| this caſe; for, if Sempronius dies within the year, Titius muſt 
lofe the whole of his 100 J. Suppoſe this chance to be as one to 
ten: it will follow that the extraordinary hazard is worth 10 J. 
more; and therefore that the reaſonable rate of intereſt in this 
caſe would be Aten per cent. But this the law, to avoid abuſes, 
will not permit to be taken: Sempronius therefore gives Titius 
the lender only 5 1, the legal intereſt ; but applies to Gaius an 
infurer, and gives him the other 1 to indemnify Titius againſt 


the 


the extraordinary hazard. And in this manner n 


dinary or particular hazard: be provided againft, which. theeks» 


ad rate: of intereſt will not reach; 2 being calculated by 


— to anſwer only the ordinary and general hazard, toge- 


* with the lender's inconvenience in n TON: his ſperie 


for _ time. 2 
123 its 


1 ———— ting e Fu ty ee bach of — — 
been greatly improves: by a ſeries of judicial decifions, which 
have now eſtabliſhed the law in ſuch a variety of cafes, that (if 
well and judiciouſly: collected) they would form a very complete 
title in a code of commercial juriſprudence. . But, being founded on 
3 principles, which chiefly reſult from the ſpecial cir- 
umſtances of. the caſe, it is not eaſy to reduce them to any general 
* in mere elementary inſtitutes. Thus much may however 
be ſaid ; that, being contracts, the very eſſence of which conſiſts 
in obſerving the pureſt good faith and integrity, they are vacated 
by any the leaſt ſhadow of fraud or undue concealment: and, on 
the other hand, being much for the benefit and extenſion of trade, 
by diſtributing the loſs or gain among a number of adventurers, 
they are greatly encouraged and protected both by common law 
and acts of parliament. But, as a practice had obtained of in- 
ſuring large ſums without having any property on board, which 
were called inſurances, interęſt or no intereſt and alſo of inſuring 
the ſame goods ſeveral times over ; both of which were a ſpecies 
of gaming, without, any advantage to commerce, and were de- 
nominated wegerizg policies: it is therefore. enacted by the ſta- 
tute. 19 Geo. II. c. 37. that all infurances, intereſt or no 3 
or without farther proof of intereſt than the policy itſelf, or by 
way of gaming or wagering, or without benefit of ſalvage to the 
inſurer, (all which had the ſame pernicious tendency) ſhall be to- 
tally null and void, except upon privateers, or ſhips in the Spaniſh- 
and Portugueſe trade, for reaſons ſufficiently obvious ; and that: 
no re- aſſurance ſhall be lawful, except the former inſurer ſhall be 
inſolvent, a bankrupt, or dead; and laſtly that, in the Eaſt India 
trade, the lender of money on bottomry, or at reſpondentia, 15 
one 
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alone have a night 10 be inſured for the 1 


of a loſs) recover no more 1p | 
he ſurplus of his property; above the ds of his botto! 


or chende b bond. But, tate to the doctrine of commoi 


intereſt. on loans: 
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Ur ro oh = two. Wee of, — od hazard, | 
npared together, different nations have at differe 


bliched different rates- of intereſt. 


The A «t-one- 1 


allowed centgimae, one per cent eee or ruelve per ond. 
per annum, to be taken for common loans; but Juſtinian 
reduced it to trientec, or one third of the at or centgimae, 
chat is, four per cent; but allowed higher intereſt to be taken 
eee Want ae the _—__ was wg oh 80 f too = 
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0. 4. 32. 26. Nov. 33, 34, 35· 


A ſhort explication of theſe terms, and 


1 of the diviſion, of the Roman ar, vill be 
1 to F Lader, not Sly. for under. 
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Diſcunt in partes centum diducere. 
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claſſical writers, who / perpetually reſen to 
this ee, Thus Horace, 6 FUR. | 
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F ilius Albini, fi de quincunce remata oft # Pe 
© Uneia, guid ſuperet ? poterat dixiſſ, triens : ew, 
Rem Foteris Jerware tuam ! redit en * nt 


5 Semis. 


It is therefore to be eee that, in cal- 
culating the rate of intereſt, the Romans 
divided the principal ſum into an hundred 


: parts; one of which they allowed to be ta- 


ken monthly: and this, which was the 
higheſt rate of intereſt permitted, they call- 
ed uſurae centeſimae, amounting « yearly to 
twelve per cent. Now as the as, or Roman 
pound, was commonly uſed to expreſs any 


integral ſum, and was diviſible into twelve 
parts or unciae, therefore theſe twelve month- 
ly payments or anciae were held to amount 


annua: ly to one pound, or as u/urarius ; and 
ſo the zſurae afſes were ſynonymous to the 


»/urae centefrmae. And all lower rates of in- 


duodecimal parts of an as. 


tereſt were 1 acvonting to Þ the 
relation they bore to this centeſimal uſury, 


or uſurae afſes : for the ſeveral multiples of 
the unciae, or duodecimal parts of the. as, 


were known by different names according 


to their different combinations ; ſextans, 


quadrans, triens, quincunx, ſemis, ſeptunxs bes, | 


dodrans, dextans,. deunx, containing reſpec- 
tively 2, 3, 4» 5, 6, 7, 8, 9, 10, 11 Anciae or 
(FF. 28. 5. 50. 

$. 2. Gravin. orig. jur. cv. J. 2. F. 47.) 
This being premiſed, the following table 
will clearly exhibit at once the ſubdiviſions 
of the as, and the denominations of the m__ 
of * | 

UsuRaAE. 


Ll 
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poſh i us ', that in nn 


law eſtabliſbes one ſtandard for all alike; where the pledge or 
GonriagylawlF lis not put in jeopardy ;* left, under the general 


pretence of. vague and indeterminate hazards, a door ſhould be 


opened to fraud and uſury: leaving ſpecific hazards to be provi- 
ded againſt * ſpecific inſurances, or by loans upon reſpondentia, 
or r bottomry. But as to the rate of legal intereſt, it has varied 
1 decreaſed for two hundred years paſt, according as the quan- 
1 dy of ſpecie in the kingdom has enereaſed by acceſſions of trade, 
the introduction of paper credit, and other circumſtances. The 


ſtatute 37 Hen. VIII. c. 9. confined intereſt to ten per cent, and 


ſo did the ſtatute 13 Eliz. c. 8. But as, through the encourage- 

ments given in her reign to commerce, the nation grew more 
wealthy, ſo under her ſueceſſor b mung I. c. 17. redu- 
_ ced'it to eight per cent; as did the ſtatute 12 Car. II. c. 13. to 
ſix : and laſtly by the ſtatute 12 Ann. ſt. 2. c. 16. it was brought 
down to five per cent yearly, which is now the extremity of le- 
gal intereft that can be taken. But yet, if a contract, which 
carries intereſt, be made in a foreign country, our courts will 


direct the payment of intereſt according to the law of that coun- 


N in which the contract was made . P, Thus Iriſh; eee, 


5 . : phy 112 1 As518, 1 2 ANNUM. | 
| Aste, frve centeſi mas. —— integer — 70 12 per cent. 
Deuces! n- — 1 D ; 
RN vel Ry — 10 | 
Dodrantes : * 
Beſſer 5 : — 3 
Sepfunces — 12 | 7 
| Semiſſes — W 55 — 6 
TER Duincunces . 8 — 5 
Trientès 8 1 4 5 
| Duadrantes — — 18 1 bs p08 #43 
Soxtatices — 3 — 54S 
Unciae — ÜZ— 2 — — - FIRE! | 
4. jur. B. & p. 2. 12. 22. »I Equ, Caf, abr. 289. 1 P. WII. 395. 
gym | _ Turkiſh, 


e rate of intereſt was then 
_ eight per cent an common loans, but twelve to merchants: Our 
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Turkiſh, and Indian intereſt, have been allowed in.our-co 
the amount of even twelve per cent. For the moderatic 
bitance of intereſt depends upon local circumſtances; and the te- 
rener een ge eee „ep e all foreign trade, | 


FOB Tax: aſk 3 yr — which L have. 4 
mention, is that of debt; whereby a choſe in action, | 

a certain ſum of money, is mutually acquired 
may be the counterpart of, and ariſe from, any of the others pecies 
of contracts. As, in caſe of a ſale, where the price is not paid in 
ready money, the vendee becomes indebted to the vendor for the 
ſum agreed on; and the vendor has a property in this price, as a 
choſe in action, by means of this contract of debt. In bailment, 
if the bailee loſes or detains a ſum of money bailed to him for 
any ſpeeial purpoſe, he becomes indebted to the bailor in the 
ſame numerical ſum, upon his implied contract, that he ſhall exe - 
eute the truſt repoſed in him, or repay the money to the bailor. 
Upon hiring or borrowing, the hirer or borrower, at the ſame 
time that he acquires a property in the thing lent, may alſo be- 
come-indebted to the lender, upon his contract to reſtore the money 
borrowed, to pay the price or premium of the loan, the hire 
of the horſe, or . like. Any contract in ſhort whereby a de- 
terminate ſum of money becomes due to any perſon, and is not 
paid but remains in action merely, is a contract of debt. And, 
taken in this light, it comprehends a great variety of acquiſition; 
being uſually divided into debts of record, debts by Jdeciat, and 


debts * Smple contract. 


A DEBT of record is a ſum of money, which appears to 
be due by the evidence of a court of record. Thus, when 
any ſpecific ſum is adjudged to be due from the defendant 
to the plaintiff, on an action or ſuit at law; this is a con- 
tract of the higheſt nature, being eſtabliſhed by the ſen- 
tence of a court of judicature. Recognizances alſo are a 

ſum * W recognized or acknowleged to be duc to the 


24 F. N. B. 119. "IE TEN 5 
| - crown 
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crown-or a ſubject, in this preſence-of ſome court or magi 4 
with a condition that ſach acknowlegement ſhall be void upon 


r . ⁵· A A 


TAN G. 


® . 


the appearance of the party, his good behaviour, or the like: 


and theſe, together with ſtatutes merchant and ſtatutes ſtaple, 


Se, if forfeited by non- performance of the condition, are alſo 
ranked among this firſt and principal claſs of debts, viz. debts 
of record; ſince the contract, on which they are founded, is 


witneſſed: ads the TOE: kind of 9 VIS. EY matter of 


rep, 


* ' . * 


| Dr BT s by Pecialty, or Serial contract, are oh n "2 
ſum of money becomes, or is acknowleged to be, due by deed or 


inſtrument under ſeal. Such as by deed of covenant, by deed of 


ſale, by leaſe reſerving rent, or by bond or obligation : which 


laſt we took occaſion to explain in the twentieth chapter of the 


preſent book; and then ſhewed that it is an acknowlegement or 


creation of a debt from the obligor to the obligee, unleſs the ob- 
ligor performs a condition thereunto uſually annexed, as the pay- 


ment of rent of money borrowed, the obſervance of a covenant, 


and-the like; on failure of which the bond- becomes forfeited 


and the debt becomes due in law. - Theſe are looked upon as 
the next claſs of debts after thoſe of record, ng confirmed by 
Pen evidence, under ſeal. . 
"Dive 8 by Jimple contract are e ſuch, where the contract upon 
which the obligation ariſes is neither aſcertained by matter of 
record, nor yet by deed or ſpecial inſtrument, but by mere oral 


evidence, the moſt ſimple of any; or by notes unſealed, which 


are capable of a more eaſy proof, and (therefore only) better, 
than a verbal promiſe. It is eaſy to ſee into what a vaſt variety 
of obligations this laſt claſs may be branched out, through the 
numerous contracts for money, which are not only expreſſed by 
the parties, but virtually implied in law. Some of theſe we have 
already occaſionally hinted at ; and the reſt, to ayoid repetition, 


mult be referred to thoſe particular heads in the third book of 


theſe commentaries, where the breach of ſuch contracts will be 
Vo L. II. | e 


conſidered. 
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h ili 1 thif 6nly oblerve at preſent, that by 25 ſtatute 
29 Gar. II. c. z. no executor or adminiſttator” ſhall be charged 

upon any ſpebia 1 promiſe to anſwer damages out of his own eſtate, | 
and no perſon ſhall be charged upon any promiſe to anſwer for 
the debt or default of another, or upon any agreement in conſi- 
deration of matriage, of upon any contract or ſale of any real 

eſtate, or upon n 4 agreement that is not to be performed With- 
in one year from the making; unleſs the agreement or ſome me- 


morandum thereof be in writing, and ſigned by the parry him- 
ſelf or by his authority. . 


nh there is one Wade of 05 b upon 6 fühle Sie PTY 
being a tranſaction now introduced into all ſorts of civil life, 
under the name of paper credit, deſerves a more particular regard. 
Theſe are e debts by bills of es and from Mey notes. a 


A311 1 of exchange | IS a ſecurity, originally invented among 
merchants in different countries, for the more eaſy remittance of 
money from the one to the other, which has fince ſpread itſelf 
into Ad all pecuniary tranfactions. It is an open letter of re- 
queſt from one man to another, deſiring hirn to pay a ſum famed 5 
therein to a third perſon on his account; by which means a man 
at the moſt diſtant part of the world may have money retfilfted 
to him from any trading country. If A lives in Jamaica, and 
owes B who lives in England 1500 / now if C be going from 
England to Jamaica, he may pay B this 10067, and take a bill 
of exchange drawn by B in ngland upon A in Jamaica, and 
receive it when he comes thither. Thus does B receive his debt, 
at any diſtance of place, by transferring it to C; who earries 
over his money in paper ctedit, without danger of robbery 
or loſs. This Recha is faid to have been brotipht into general 
_ iſe by the Jews and Lombards, When baniſhed for their uſury 
and other vices ; in order the more eaſily to draw their effects 
out of France and England, into thoſe countries in which they 
had choſen to refide. But the invention of it was a little earlier: 
for the Jews were baniſhed out of Guichne in 1287, and PR. 
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ch. 30. of. Tu u Ns. . 
f England i in 12907 and in 1236 che yſe of 2 gredit was 
introdueed inte the Mogul empire in Chi 
ſpeech ſuch à bill is frequently called e but 2% U. 
eluange is the more legal as well as mercantile expreſſion | 
 perſan however, whe writes this letter, is called in low: the 
drawer, and he to whom it is written the graze ; and the third 
perſon, or negotiator, to whom it is payable road cla 
t orche Nan generally) 1 is called the B anita 


Tu 282 ; bills are Shes Gans: or . a wh 
drawn by a merchant reſiding abroad upon his correſpondent in 


the drawee reſide within the kingdom. Formerly foreign bills of 


exchange were much more regarded in the eye of the law than 


inland ones, as being thought of more public concern in the 
advancement of trade and commerce. But now by two ſtatutes, 


the oneg & 10 W. III. c. 17. the other g & 4 Ann. c. 9. inland 


bills of exchange are put upon the ſame footing as foreign ones; 
what was the law and cuſtom of merchants with regard to the 


one, and taken notice of merely as ſuch*, being by thoſe ſtatutes 


expreſſiy enacted with regard to the other. So chat there is now 
in law no manner of Ae nn chem, | 4 0 


{kann notes, or notes of heads are a 0 and di- 
rect engagement in writing, to pay a ſum ſpecified at the time 
therein limited to a perſon therein named, or ſometimes to his 
order, or often to the bearer at large. Theſe alſo by the fare 
ſtatute 3 & 4 Ann. C. g. are made aibgnable and indorſable in 
like manner as eee A 


Taz payee, we may obſerve, eg of A bill of cxchiage or 


promiſſory note, has clearly a property veſted in him (not indeed 
in poſſeſſion but in action) by the expreſs contract of the drawer 
in the caſe of a promifſory note, and, in the gaſe of a bill of ex- 


2 Carte. 203. 206. | | * 1 Roll. Abr. 6. 1 
Mod. Un. Hiſt. iv. 499. L112 1 


In common 


1, or vice vera; and inland, when both the drawer and 
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change, by his implied contract; viz. that, provided the drawee 
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5 ab 5 05 che e 3 ce to Nike: the 
"9s upon which the implied contract of repayment ariſes. And 
this property, ſo veſted, may be transferred and aſſigned a 
the payee to any other man; contrary to the general rule of 
the common law, that no choſe in action is aſſignable: Which 
aſſignment is the life of paper credit. It may therefore be of 
ſome uſe, to mention a few of the principal incidents attending 
this transfer or aſſignment, in order to make it regular, and 
thereby to charge the drawer with the payment of the debt to 
other Te, than dude win won: he Fen-. enen 1 
* * 1 f * 

NF; * the firſt Nach dee! e n or fa to as or 
whole order ſuch bill of exchange or promiſſory note is pay- 
able, may by indorſement, or writing his name in dorſo or on 
the back of it, aſſign over his Whole property to the bearer, or 
elſe to another perſon by name, either of whom is then call d 
tlie indorſee; and he may aſſign the ſame to another, and ſo on 
in'infinitum. And a promiſſory note, payable to A or bearer, is 
negotiable without any indorſement;! , and payment thereof may 
be demanded by any bearer of it“. But, in caſe of a bill of ex- 
R the payee, or the ee (whether it be a general 

or particular indorſement) is to go to the drawee, and offer his 
bill for acceptance; which acceptance (ſo as to charge the drawer 
with coſts) muſt be in writing, under or on the back of the bill. 
If the drawee accepts the bill, either verbally or in writing *, he 
then makes himſelf liable to pay it; this being now a oe 
on his ſide, grounded on an acknowlegement that the drawer has 
effects in his hands, or at leaſt credit ſufficient to warrant the 
payment. If the drawee refuſes to accept the bill, and it be of 
the value of 207. or upwards; and expreſſed to be for value re- 
ceived, the payee or indorſee may proteſt it for non- acceptance: 
which Proteſt muſt be made in writing, under a co PF of ſuch bill 


„Stra. 1212. 1 | 4 Geo. III. B. R. 
2 Show. 235. - Grant v. Vaughan. T. Stra, 1000. 


of. 


ou urteen dy after, be! given to the drawer: 
4 donde. bs kad c % abt e 40 20 be wid 

: Bu T, in baſe foo bill bs accepted ay the devon, a after 
3 fails or refuſes to pay it within three days after it 


becomes due (which three days are called days of grace) the 


payee or indorſee is then to get it proteſted for non-payment, in 


the ſame manner and by the ſame perſons who are to proteſt It 


in caſe of non acceptance: and ſuch proteſt muſt alſo be noti- 
fied, within fourteen days after, to the drawer. And he, on 
producing ſuch proteſt, either of non- acceptance or non pay- 
ment, is bound to make good to the payee, or indorſee, not only 


the amount of the ſaid bills, (which he is bound to do within a 


reaſonable time after non payment, without any-proteſt; by the 
rules of the common law*) but alſo intereſt and all charges, to 
be computed from the time of making ſuch proteſt. But if no 
proteſt be made or notified to the drawer, and any damage ac- 
crues by ſuch neglect, it ſhall fall on the holder of the bill. The 
bill, when refuſed, muſt be demanded of the drawer as ſoon as 
' conveniently may be: for though, when one draws a bill of ex- 
change, he ſubjects himſelf to the payment, if the perſon on 
whom it is drawn refuſes either to accept or pay, yet that is with 


this limitation, that if the bill be not paid, when due, the per- 


ſon to whom it is payable ſhall in convenient time give the drawer 
notice thereof ; for otherwiſe the law will imply it paid : fince 
it would be prejudicial to commerce, if a bill might riſe up to 
charge the drawer at any diſtance of time ; when in the mean 
time all reckonings and accounts may be adjuſted between the 
drawer and the drawee 7. 


4 


Ir 1 bill bs an Ltd bill, and the indorſee cannot get 
the drawee to diſcharge it, he may call upon either the drawer 


or the indorſor, or if the bill has been negotiated through many 


Lord — 993. Y Salk. 127. 8 
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HE preceding chapter having treated pretty largely of the 
- acquiſition of perſonal property by ſeveral commercial me- 
, we from thence ſhall be eaſily led to take into our preſent 
2 a tenth method of Wee en d e eee which! is 


4 3 9 8 r Ra 4 — ; gg > - , 
: ; 1 Y . 1 : L's : 67 . * E 3 * PP "S 
. 2 F p — k 4 : v4 ; A 1 : ( 5 - x 250 2 6 * IB 


N. eee ; a title which we before lightly touched 
upon, ſo far as it related to the transfer of the real eſtate of the 
bankrupt. At preſent we are to treat of it more minutely, as it 
principally relates to the diſpoſition of chattels, in which the 
property of perſons concerned in trade more uſually conſiſts, 

than in lands or tenements. Let us therefore firſt of all conſider, 
1. Who may become a bankrupt: 2. What as make a bank- 
rupt: 3. The proceedings on a commiſſion of bankrupt : and, 

4. In what manner an eſtate 1 in goods and chattels may be trans- 


ferred by ons, hee bo 


1. Wo may | become a bankrupt. A bankrupt was before 
defined to be a trader, who ſecretes himſelf, or does certain 
© other acts, tending to defraud his creditors.” He was formerly 
conſidered merely in the light of a criminal or offender *; and in 
this ſpirit we are told by fir Edward Coke*, that we have fetched 
as well the name, as the wickedneſs, of bankrupts from foreign 


® See pag. 285, : 6 1 1 Bah I. e, 15. J. 17. 
nations © 
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e But at e bankruptcy are c ed 
laws: calculated for the benefit of trade, and founded Mm the prin- 
. ciples of humanity as well as- juſtice ; and to that. and hey 
confer ſome privileges, not only on the creditors, but ale 


bankrupt or debtor himſelf. C editors; 3; by.compelling 


the bankrupt to give up all his effects to their uſe, without any 
fraudulent ooncealment: on fag d y exempting him from 


2; 


the rigor of the general law, w e, his perſon might be con- 
fined at the diſcretion of his Ceaitivor, though in reality he has 
nothing to ſatisfy the debt; whereas the law of bankrupts, taking 
5 into conſideration the ſudden and mn accidents kind 
ſons, and ſome pecuniary eee ao — they ur- 
render up * nn 1 to be en en their © dreditors. 
hp this — our ith ner to have . to the 
an of the Roman law. I mean not the terrible law of the 
welve tables; whereby the creditors might cut the debtor's b 
into pieces, and each of them take his proportionable ſhare: i 
indeed that law, de debitore in partes ſecande, is to be underſtood 
in ſovery RE? Yi alight; which many learned men haye with 
reaſon doubted i. Nor do I mean thoſe leſs inhuman laws (if 
they may be called ſo, as their. meaning is indiſputably certain) 
of ape fading the debtor's perſon in chains; ſubjecting him to 
ſtripes and hard labour, at the mercy of his rigid creditor; and 
ſometimes ſelling him, his wife, and children, to perpetual * 
reign ſlavery trans Tiberims an oppreſſion, which produced ſo 


IP The word itſelf is derived from the title of the firſt Engliſh ſtatute concerning 

word bancus or bangue, which fignifies the this ofence, 34 Hen. VIII. c. 4. © againſt 
able or counter of a tradeſman (Dufreſne. © ſuch perſons as do make bankrupt,” is a 

I. 969.) and ruptus, broken; denoting literal tranſlation of che French ieee qui 
thereby one whoſe ſhop or place of trade is font banque route. 

broken and gone; though others rather f Taylor. Sinh 1 L Vecenvirad, Byn- 

chuſe to adopt the word route, which in kerſh. Ob/erv. Tir L Ii. Heidecc. * 

French fignifies a trace or track, and tell II. 30. 4. | 

us that a bankrupt is one who hath remo- 5 In Pegu, and the MM countries i in 

ved his banque, leaving but a trace behind. Eaſt India, the creditor is entitled to diſ- 

AInſt . 277. 5 And it is obſervable that the 725 of the debtor himſelf, and W 

is 


tvs 
ax — 
% 8 


5 Ne 2 hone — oduced by hriſtian-empe 
or 3 * en ceded, or yielded up; all his fortune to 
his creditors, he wa ſecured from bei ing dragged to a goal, c omms. 
uciat eee — as the emperor juſtly 
um erat liatum „ fortunis ſuis in folidum 
reaſonable: but, as the de- 
ng fron 3 one ne is * to produce it's oppoſite, we find 
it afterwards enacted , that if the debtor by any unforeſeen ac- 
4 dent was reduced to low circumſtances, and would favear that 
he had not ſufficient left to pay his debts, he ſhould not be com- 
to cede or give up even that which he had in his poſſeſſion: 
a — which under a falſe notion of mee ren to By e fer- 
tile of: perjury, hore and abſurc ity. 


£5 9 20 A 


a Tax {PIPE Raglan; none "RIM ſitevediin: His middle 
etween both extremes: providing at once againſt the inhumanity 
of the creditor, who is not ſuffered to confine an honeſt bankrupt 
after his effects are delivered up; and at the ſame time taking 
care that all his juſt debts ſhall be E ſo far as the effects will 
extend. But ſtill they are cautious of encouraging prodigality 
and extravagance by this indulgence to debtors; and therefore 
they allow rhe benefit of the laws of bankruptcy to none but ac- 
tual traders; ſince that ſet of men are, generally ſpeaking, the 
only perſons liable to accidental loſſes, and to an inability of 
paying their debts, without any fault of their o.] n. If perſons 
in other ſituations of life run in debt without the power of pay- 
ment, they muſt take the conſequences of their own indiſcretion, 
even though they meet with ſudden accidents that may reduce 
their fortunes: . the law holds it to be an unjuſtifiable prac- 
tice, for any perſon but a trader to encumber himſelf with 
Ae of ny conſiderable value. If a gentleman, or one in a 


1 


* wife and Fg 3 e chat he 15 er” (Mod. Un. Hift, vii. 128.) 
may even violate with i impunity the chaſti- Cod. 7. 71. per tot. 

ty of the debtor's wife: but then, by ſo 1. 4. 6. 40. 7 

Sing, the debt is underſtood to be diſ- * Nov. 135. r. 1 
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The. Rus H T's Boer H. 
contracting his debts, has a ſuf- 
Kclent fund.to 1 — y chem, the: delay of payment is a ſpeties of 
diſhoneſty, and a temporary injuſtice to his ereditox: and if, at 
eee e eee tice - 
is the greater. He cannot therefore, murmur, if be. ſuffers, the 
puny ment which he has voluntarily drawn upon himſelf. But 
in mercantile tranſactions the caſe is far otherwiſe. Trade cannot 
be carried on without mutual credit on both ſides: the contract- 
ing of debts. is therefore here not only juſtifiable, n 
And. if by accidental calamities, as by the loſs of a ſhip in a 
tempeſt, the failure of brother traders, or by the non- payment 
For perſons; out of trade, à merchant or trader becomes inca- 
pable of diſcharging his own debts, it is his misfortune and not 
his fault. To the misfortunes therefore of debtors the law bas 
given a compaſſionate remedy, but denied it to their faults: fince, 
at the ſame time that it provides for tlie ſecurity. of commerce, | 
by enacting that every conſiderable trader may be declared a bank- 
rupt, for the benefit of his creditors s well as himſelf, it has 
alſo to diſcourag leclared, that no one ſhall be ca- 
pable of being made a brad. but only a rrader; nor capable 
of receiving the full benefit * 1 ebe er ber un an —_— 
ee en. 


Tur fil ſtature 3 8 any Engliſh eee was 
34 Hen. VIII. c. 4. when trade began firſt to be properly cultiva- 
ted in England: which has been almott totally altered by ſtatute 
13 Eliz. c. 7. whereby bankruptcy is confined to ſuch: perſons 
only as have % the trade of merchandize, in groſs or by retail, 
by ay of | bargaining, exchange, rechange, bartering, chevi- 
fance ', or otherwiſe z or have faught their huing ty buying and 
ſelling. And by ftatute 21 Jac. I. c. 19. perſons uſing the trade 
or profeſſion of a ſcrivener, receiving other mens monies and o- 
ſtates into their truſt and cuſtody, are alſo made liable to the ſta- 
tutes of bankruptcy : and the benefits, as well as the penal parts 
of the law, are extended as well to aliens and denizens as to na- 
! that is, making contracts. (Dufreſne. II. 569.) 


tural 


K 


= 


mo Fu tl .. 474 


8 tural born ſubj ects; bang intended entirely for the protection of 
ade A e aliens are often as deeply concerned as natives. 
ny ſubſequent ſtatutes, but laſtly by ſtatute 5 Geo. II. c. 30. 
nd /aHors, are declared liable to the ſtatutes 
Hey vnd di, upon the ſame reaſon that ſcriveners are | 
y the ſtatute of James I. vis. for the relief of their ; 
they have otherwiſe more opportunities of de- 
r ſet of dealers: and they are properly to be 
traders, ſince they make merchandize of money, 
in the" ſimi anner d other merchants do of goods and other 
moveable ehattels. But y the ſame act“, no farmer, grazier, or 
drover; ſhall (as fueh) be liable to be deemed a bankrupr : for, 
though they boy and fell corn, and hay, and beaſts; in the courſe 
of hutſbandry, yet trade is not their Principal, but only a colla- 
teral, object; their chief concern being to manure and till the 
ground, and make the beſt advantage of it's produce. And, be- 


; the ſubjecting them to the laws of bankru 


ptcy might be a 
means of defeating er landlords of the ſecurity which the law 


has given them above all others, for the payment of their reſer- 
ved rents: wherefore alſo, upon a ſimilar 'reafon, a recerver f 
the king's faxes is not capable“, as ſuch, of being a bankrupt; 
leſt the king ſhould be defeated of thoſe extenfive remedies againſt 
his debtors, which are put into his hands by the prerogative. 
By the ſame ſtatute?, no perſon ſhall have a commiſſion of bank- 
rupt awarded againſt him, unleſs at the petition of ſome one cre- 
ditor, to whom he owes 1001; or of tuo, to whom he is in- 
debted 1507; or of more, to whom all together he is indebted. 
200 J. For the law does not Took upon perſons, whoſe debts a- 
mount to leſs, to be traders confiderable enough, either to enjoy 
the benefit ef the ſtatutes, themſelves, or to entitle the credi- 


tors, for the benefit of 2 een to 6s eee _ digi 
daten el bank eas. e e 
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and the like; here, though part of the gain is by bodily labour, 


e had) v man nnn 
bandman, a gardener, and. the like; who are paid for their work. 
and labour a. Alſo an int -keeper annot, as ſuch, be bankrupt” . 
for his gain or livelyhood does not ariſe from buying and felling 
in the way of merchandize, but greatly from the uſe of his rooms 
— his attendance, and. the like : and though he may. | 

again at a. profit, yet that no more 
akes 3 pains tr wn a fchoolmaſter or other perſon! is, that 
eee a 3 houſe, and makes conſiderable gains by buying 
and ſelling what he ſpends in the houſe, and ſuch a one is clearly 
not within the ſtatutes . But where perſons buy goods, and 
make them up into falcable commodities, as ſhoe-makers, ſmiths, 


and not by buying and ſelling, yet they are within the ſtatutes of 
bankrupts*; for the labour is only in melioration of the com- 
ait. and repileging it more it for ſale. 17915 
0 N.E Cle a&t of abt > . will hes . a man a 
8 but a repeated practice, and profit by it. 3 and 
ſelling bank- ſtock, or other government ſecurities, will not make 
a man a- bankrupt ;, they not being goods, wares, or merchan- 
dize, within the” intent of the ſtatute, by which a profit may be 
fairly maden. Neither will buying and ſelling under particular 
reſtraints, or for puls purpoſes; as if a commiffioner of the 


| © Cro. Car. 31. 1 t Cro. Car. 31. Skin. 292. | | 
_ * Cro, Car. 549. Skinn, 291. | 2 . . 308. 
kinn. 292. 3 Mod. 330. | 
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navy Ales ; buy HiQtials for the fleet, and dcp ſe of the ſurplus 
andi tefuſe, he is not thereby made a trader wichin the ſtatutes . 
An infant though a trader, cannot be made a bankrupt: for an 
8 infant can owe hothing but for neceſſaries; and the ſtatutes of 
bankeruptey create no new debts,” but only give a ſpeedier and 
15 ee ey for recovering ſuch as were before due: 
and no perſon can be made a bankrupt for debts, which he is 
not liable at law to pay. But a feme· covert in London, being 
a ſole trader . to the ann is n to a eommiffian 
vr mate» neck N 5 , 2.91 ISL 20 eee 
of n 9 75 rights $4.4 © En ee Forres ; e 
10 2655 HAvINe "Oe dees OY may; and who may dae, 
be made a bankrupt; we are to inquire, ſecondly, by what a, 
a man may become a bankrupt. A bankrupt is a trader, Who 
e ſecretes himſelf, or does certain other acts, tending to defraud 
9 * his creditors.” We have hitherto been employed in explaining 
former part. of this deſcription, ' a trader: let us now at- 
kad to the latter, who ſecretes himſelf, or does certain other 
« acts, tending to defraud his creditors.” And, in general, when- 
ever ſuch a trader, as is before deſcribed, hath endeavoured to 
avoid his creditors or evade their juſt demands, this hath been 
declared by the legiſlature to be an act of bankruptcy, upon 
which a commiſſion may be ſued out. For in this extrajudicial ; 
method of proceeding, which is allowed merely for the benefit — 
of commerce, the law is extremely watchful to detect a man, 
whoſe circumſtances are declining, in the firſt inſtance, or at leaſt 
as early as poſſible: that the creditors may receive as large a pro- 
portion of their debts as may be; and that a man may not go on 
3 nale waſting his ſubſtance, and then claim the benefit of the 
nn when he has — left to diſtribute. VEE FLU DE. 
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To Aria i the pier * 5 r are, ue 
render a man a bankrupt, we muſt conſult the ſeveral ſtatutes, 
and the reſolutions a by the courts thereon. Among theſe 


„I Salk, 110. Skin, 292. La Vie v. Tu. M. 6 Geo, III B. R. 
* Lord Raym. 443. 


may 


_ 433. 


at 


ty to procure bail argues a ſtrong deficiency 


defraud. his ied wy boys — ah proceſs 


4- Procuring or ſufkering himſelf willingly to be e 
outlawed, or impriſoned, without juſt and lawful cauſe; which 
is likewiſe deemed an attempt to defraud his creditors. 8 Pro- 


curing his money, 2 5008. 1 


attels, and effects to be attached or 


ſequeſtered by any legal proceſs; which is another plain and di- 


rect endeavour to diſappoint. his creditors of their 'fecurity'* 
6. ng ye een) hm eos to a friend, or ſecret truſ- 
tenements, goods, or chattels; which is aft 
a& of the — ſuſpicious nature with the laſts.” 7. Procuring 
any protection, not being himſelf privileged by parliament, m. 
order to ſereen his perſon! from arreſts; ; which alfo'is an end 
your to clude the juſtice of the law*. | g. Endeavouring 'or mY 


firing, by any petition to the king, or bill exhibited in any of 


the king's courts againſt any creditors; to compel them to take 


leſs than their juſt debts; or to procraſtinate the time of pay- 


ment, originally contracted for; which are an acknowlegement of 
either his poverty or his knavery®. 9. Lying in priſon for two 
months, or more, upon arreſt or other detention for debt, with 
out finding bail, in order to obtain his liberty ®. | For the inabi- 
in his credit, owing 
either to his ſuſpected poverty, or ill character; and his neglect 


to do it, if able, can ariſe only from a fraudulent intention: in 


either of which caſed it is 199 8 time for his creditors to look to 


4 Bid. I Ny 3 15. 8 3 1 x Stat. 21 Jac. 1 C. 5106 , 
d Stat. 13 ElHz. C. 7. | | 1 7%. - 


Bid. 1 Jac. I. c. 15. 


75 > 1bid. 


l 
* N „ * 
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ee compel; a diſtributior of his effects, 10. Eſca- 


ping from priſon. after an-apreſt for a juſt debt of 100 L. or up- 
wards. For no man would break priſon, that was able and de- 


dlrous to procure bail which brings it within the reaſon of the 

laſt caſe, 11. NegleRing to make ſatisfaction for any juſt debt 

to the amount of 100. within two months after feryice of legal 

— for A n wy! ra 80 
ent * $12 : 500 
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F< the: ſtatutes relating to this title: which being ſd numerous, 


and the whale law of bankrupts being an innovation on the com- 
mon lay, our courts of juſtice have been tender of extending or 
multiplying acts of bankruptcy by any conſtruction, or implics- 

tion. And therefore fir John Holt held, that a man's removing 


his goods privately, to prevent their being ſeiſed in execution, 
a only £rau- 


Was no act of bankruptcy. For the ſtatutes menti 
dulent gifts to third perſons, and procuring them to be ſeiſed by 
ſham proceſs, in order to defraud creditors ; but this, though a 
palpable: fraud, yet falling within neither of thoſe caſes, cannot 
be adjudged an act of bankruptey. 80 alſo it has been determi- 
ned expreſlly, that a banker's ſtopping or refuſing payment is ne 
act of bankruptcy for it is not within the deſcription of any of 
the ſtatutes, and there may be good reaſons for his ſo doing, as 
ſuſpicion of forgery, and the like: and if, in conſequence of ſuch 
refuſal, he is arreſted, and puts in bail, ſtill it is no act of bank- 
ruptey”.; but if he goes to priſon, and lies there two PU, 
tains. and. not before, is he become 8 ne, | 


WX have N anda. may 9 — 2 bankrupt, and what ads lt 


make him LE let us next conſider. 


Tn HE 1 on a-commiſiion of e ſo fi 9s 
a affect the bankrupt 1 himſelf. And theſe depend entirely on 


I Stat, 21 Jae. Leg Jed Raye 723. 
* Stat. 4 Geo. III. c. 33. m 7 Mod. 139. 
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AWD, firſt; che maſt 6-4 beim to Ig lord * 1 — 2 
one creditor to the amount of 1000. or by two to the amount of 
1350 / of by three or more to the amount of 200 I/; upon Which 
he grants a cemmiſion to ſuch! diſcreet perſons as to him ſha 
ſeem good, who are then ſtiled commiſſioners of bankrupt. The 
petitioners, to prevent malicious applications, muſt be bound in 
Aa — of 2000, to make the party amends in caſe they do 
not prove him a bankrupt; And, if on the other hand they te- 
ceive any money or effects from the bankrupt, as a recompenſe 
for ſuing out the commiſſion, ſo as to receive more than their ra- 
table dividends of the bankrupt's eſtate, they forfeit not only 
what they ſhall have ſo received, but their whole debt. Theſe 
proviſions are made, as well to ſecure perſons in good credit from 
being damnified by malicious petitions, as to prevent knaviſn 
combinations between the creditors and bankrupt,” in order to 
obtain the benefit of a commiſſion. When the commiſſion i is 
awarded and iſſued, the commiſſioners are to meet, at their own, 
expenſe, and to take an oath for the due execution of their com- 
*mifſion, and to be allowed a ſum not exceeding 20 s. per diem 
each, at every ſitting. And no commiſſion of nene {hall 
bene or ** void, 410 os demiſe of the crown. 7: WM 


. 7 . #%. 4 * „ 
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0 HEN the conlidhentrs: end . as commiſſion, 
thy are firſt to receive proof of the perſon's being a trader, and 
having committed ſome act of bankruptcy and then to declare 
him a bankrupt, if proved ſo; and to give notice thereof 1 in the 

"gazette, and at the ſame time to appoint three meetings. At. 
one of theſe meetings an election muſt be made of aſſignees, or 
perſons to whom the bankrupt's eſtate ſhall be aſſigned, and in 
whom it ſhall be veſted for the benefit of the creditors; which 
aſſignees are to be choſen by the major part, in value, of the 


13 Elia. c. 7. 1 Jac. I. c. 15. 21 Jae. I. e. 19. * IE m_— 1 55 19Geo. IL ; 
C. 32. & * = C. 57. N 
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creditors who ſhall then have proved their bn; but may be 
originally appointed by the commiffioners, and afterwards ap- 
proved or rejected by the creditors : but no creditor ſhall be 
titted to vote in Hit choice of aſſignees, Whoſe debt on the 
ves not amount to 10 J. And at the third 
meeting, at fürtheſt, which" muſt be on the forty ſecond day 
after the advertiſement" in the gazette, the bankrupt, upon no- 
tiee alſo perſonally ſerved upon him or left at his uſual place of 


abode;' muſt ſurrender himſelf perſonally to the commiſſioners, 
and muſt thenteforth in all reſpects conform to the ge 


| of the ſtatutes of bankruptcy; or, in default thereòf, ſhalb 
be guilty of felony without benefit of clergy, and ſhall ſuffer 


—_ "und his goods and eſtate ſhall wee diſtributed mics his 
ene IEG 


1 bat the TRI ot abſconds, or is 1 to tun 5005 be 
tween the time of de commiſſion iſſued, and the laſt day of ſur- 
render, he may by warrant from any judge or juſtice of the peace 


be apprehended and committed to the county goal, in order to 
be forthcoming to the commiſſioners; who are alſd empowered 


immediately to {grant a warrant for ſcifing his goods and nes. 


uE the bankrupt appears, the conticaiſilctiers ans tö ex- 
mine him touching all matters relating to his trade and effects. 
They may alſo ſummon before them, and examine, the bank- 
rupt's wife and any other perſon whatſoever, as to all matters 
relating to the bankrupt's affairs. And in caſe any of tliem ſliall 
refuſe to anſwer, or al not anſwer fully, to any lawful queſ- 


tion, or ſhall refuſe to ſubſcribe ſuch their examination, the com- 


miſſioners may commit them to priſon without bail, till _ 
make and ſign a full anſwer; the commiſſioners ſpecify 
their warrant of commitment the queſtion lo refuſed to be an- 
ſwered. And any goaler, permitting ſuch perſons to eſcape, or 
80 out of bike. ſhall forfeit 450 to the ee 5 
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1 : $74 + #4 IN 
UP . B Gi DE PHILA 1 e is 1 oo i pain, 
« death to make a full diſcovery. of all his eſtate and effects, 15 
well in expectancy as poſſeſſion, and how he has diſpoſed of the 
ſame; together with all books and writings relating thereto: and 
is to deliver up all in his own power to the commiſſioners; (ex- 
cept the neceſſary apparel of himſelf, his wife, and his children) 
or, in caſe he conceals or imbezzles any effects to the amount of 
20 J, or withholds any books or writings, with intent to de- 


fraud his creditors, he ſhall be 10 of e de benefit . 
of * Be 3 10 . 3 B TE 2) $3547 t! 


- 
% 


| ArTER the time allowed to hs 3 for ſuch diſcorery 

is 1 any other perſon voluntarily diſcovering any part of 
his eſtate, before unknown to the aſſignees, ſhall be entitled to 
per cent. out of the effects ſo diſcovered, and ſuch farther 
eben, as the aſſignees and commiſſioners ſhall think proper. 
And any truſtee wilfully concealing the eſtate of any bankrupt, 
after the expiration of the two and forty days, ſhall forfeit 100 J, 
and double the value a the eſtate concealed, to the roger 5 


Hirzzxro every. hiog is in favour of the een ; and 
the law ſeems to be pretty rigid and ſevere againſt the bankrupt: 
but, in caſe he proves honeſt, it makes him full amends for all 
this rigor and ſeverity. For if the bankrupt hath made an in- 

genuous diſcovery, hath conformed to the directions of the law, 
and hath acted in all points to the ſatisfaction of his creditors ; 
and if they, or four parts in five of them in number and value, 
(but none of them creditors for leſs than 297.) will fign a certi- 
ficate to that purport; the commiſſioners are then to authenticate 
ſuch certificate under their hands and ſeals, and to tranſmit it to 
the lord chancellor : : and he, or two Judges whom he ſhall ap 


, © By the laws of Naples all 3 the effect of a bankrupt, hs up a Per 
bankrupts, particularly ſuch as do not ſur- tended debt to defraud his creditors. (Mod, 
render themſelves within four days, are Un, Hitt, xxviii. 320.) Py 
puniſhed with death: alſo all who conceal Xe, 

point, 


N 


* Th off 1 5 40 


point, on oath made by the bankrupt that ſuch certificate was 
obtained without fraud, may allow the ſame; or difallow it, 
pon cauſe deen 7 my of the creditors on the ig rar na 


* r 22 


49 no elle be town to 3 Ae contrary, the &ertificatt i is Ws 
lowed of 'courſe ; and then the bankrupt is entitled to a decent 
and reaſonable” allowance out of his effects, for his future ſup- 
port and maintenance, and to put him in a way of honeſt in- 
duſtry. This allowance is alſo in proportion to his former good 
behaviour, in the early diſcovery of the decline of his affairs, 
and thereby giving his creditors a larger dividend. For, if his 
effects will not pay one half of his debts, or ten ſhillings i in the 
pound, he is left to the diſcretion of the commiſſioners and aſ- 
ſignees, to have a competent ſum allowed him, not exceeding 
| three per cent: but if they pay ten ſhillings in the pound, he is 
to be allowed five per cent; if twelve ſhillings and ſixpence, then 
ſeven and a half per cent; and if fifteen ſhillings in the pound, 
then the bankrupt ſhall be allowed ten per cent: provided, that 
ſuch allowance do not in the firſt caſe exceed 200 i in the Tecond” 
2 50h and in n the WE r 
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bst this Asten; he has alſo an \ indemnity granted bim, 
of being free and diſcharged for ever from all debts owing by him 
at the time he became a bankrupt; even though judgment ſhall 
have been obtained againſt him, and he lies in priſon upon exe- 
cution for ſuch debts; and, for that among other purpoſes, all pro; 
ceedings on commiſſion of bankrupt are, on petition, to be en- 
tered of record, as a perpetual bar againſt actions to be commen- 
ced on this account: though, in general, the production of the 
certificate e allowed ſhall be ſufficient evidence of all pr | 


P By the Roman law of ceſſion, if the 


debtor acquired any conſiderable property 


_ ſubſequent to the giving up of his all, it 


was liable to the demands of his creditors. 
(Minz 4) But this did not extend to 
ſuch allowance as was left to him on the 


1 


ſcore of e for the maintenance of 


himſelf and family. Si guid miſericordiac 


cauſa ei fuerit relifum, puta menſtruum vel 
annuum, alimentorum nomine, non oportet prop- © 


ter hoc bona ejus iterato venundari: nec enim 


Nun 2 ous 


fraudandus eft alimentis cottidianis. ( lid. l. ö.) 
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may become a uſeful me we may 
the rather to be expected, as he cannot be e to theſe "a | 
nets, but wy the lee y of His -ereditors themſelves of bis 


rupt does not make diſcovery of it, but ſuffers the fair creditors 
to be impoſed upon, he loſes all title to theſs advantages. Nei- 


one time 5, or in the whole 100% within a twelvemonth be- 


d, by "the aſt bly — and; "ti on anden 


neſ diſpoſition; and unleſs. his faihures have 
been x wing! to bite. TI OE bo. pp en month Gy: 


5 5 5 4 Ti, 4 4 L411. 22 . 


* * 5 1 


as no e or en Ghall ns given aitorg « en 


unleſs his certificate be ſigned and allowed, as before-mentioned ;- 


and alſo, if any creditor produces a fctitious debt, and the bank - 


ther can he claim them, if he hay given with any of his child- 
ren above 100 /. ſor a marriage pordion, uvleſs he had at that 
time ſufficient left to pay all his debts; or if he has loſt at any 


fore he became bankrupt, by any manner of gaming or wagering 


vwhatſoever; or, within the ſame time, has loſt to the value of 


100 J. by ſtockjobbing. Alſo, to prevent the too common prac- 
tice of frequent and fraudulent or careleſs. breaking, a mark is 
ſet upon ſuch as have been once cleared by a.commiſſion of bank 
rupt, or have compounded 9 ae creditors, 'or.' have been 
delivered by an act of inſolveney: which is an occaſional act, 
frequently paſſedꝭ by the — whereby all perſons what» 
ſoever, who are either in too low a way of dealing to become 
bankrupts, or not being in a mercantile ſtate of life are not in- 


cluded within the laws of bankruptcy, are diſcharged from all 


ſuits and impriſonment, upon delivering up all their eſtate and 
effects to their creditors upon oath, at the ſeſſions or aſſiſes; in 


which caſe their perjury or fraud is uſually, as in caſe of bank- 


rupts, puniſhed with death. Perſons who have been once cleared 
by this, or either of the other methods, (of compoſition with 
their creditors, or bankruptcy) and afterwards become bankrupts 


q Stat. 32 Geo, II. c. 28. 1 Geo, III. Beg PO III. c. 41. 9 Geo, III. c. 26. 
again, 


of © Turk O 48g 


p -unlefs-they pay full fiftecn ſhillings in 10 pound, are only 
| mified as to the conßmement of their bodies; But 
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property of the bankrupt. The method whereby a real eſtate, 
in hands, tenements, and hereditaments, may be transferred by 


ter. At preſent therefore we are only to wales the trathefor” | 
on things 1 dee operation of 1 155 166162 Qs 5 D234, el 
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B virtue by: the Natutes: Sefocd-melayinetat) the 5 
eſtate and effects of the bankrupt are conſidered as veſted, — 
act of bankruptcy, in the future aſſignees of his commiſſioners, 
whether they be goods in actual ↄſelſſon, or debts, contracts, and 
other choſes in action; and the commiſſioners by their warrant” 
may cauſe any houſe or tenement of the bankrupt to be broken 
open, in order to enter upon and ſeiſe the ſame. And, when 
the aſlignees are choſen or approved by the creditors, the com- 
miſſioners are to aſſign every thing over to them; and the pro- 
perty of every part of the eſtate is thereby as fully veſted in 
thein, as it was in menus biraself, and they have the me 


remedies to recover it. 


Ti E 8 veſted * the aſſignees is the whole that the 
bankrupt had in himſelf, at the time he committed the firſt act 
of bankruptcy, or that has been veſted in him ſince, before is 
debts are ſatisfied or agreed for. Therefore it is uſually ſaid, that 
once a bankrupt, and e a bankrupt: by which is meant, 
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bam was ſhewn under it's proper head, in a former chap- q 
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— — 9% away, by pat i bg ond 
bious equivoeal act may bei; but that, if a commi 


wards awarded, the commiſſion and the property of the — 3 


ſhall have a relation, or referehce, back to the firſt and original 


act of bankruptcy®. Inſomuch that all tranſactions of the bank - 


rupt are from that time abſolutely null and void, either with re- 


gard to the alienation of his property, or the receipt of his debts 


from ſuch as are privy to his bankruptcy; for they are no longer 
his property, or his debts, but thoſe of the future aſſignees. And, 
if 


ERC a of 


73 


againſt the aſſignees. But the king is n 


I . 


bound by this fictitious 


relation, nor is within the ſtatutes of eee for if, after 


the act of bankruptey committed and before the aſſignment of 


his effects, an extent iſſues for the debt of the crown, the goods 


execution be ſued out, but not ſerved and executed on the | 
bankrupt's effects. till after the act of bankruptc „it is void as 


are bound thereby *. In France this doctrine of relation i is car- 


ried to a very great length; for there every act of a merchant, 


for ten days precedent to the act of bankruptcy, is preſumed to 


be fraudulent, and is therefore yoid ?. But with us the law ſtands 
upon a more reaſonable footing: for, as theſe acts of bankruptcy / 
may ſometimes be ſeeret to all but a few, and it would be pre- 
jr dicial to trade to carry this notion to it's utmoſt length, it is 
provided by ſtatute 19 Geo. II. c. 32. that no money paid by a 
bankrupt to a hond fide or real creditor, in a courſe of trade, even 
after an act of bankruptcy done, ſhall be liable to be refunded. 
Nor, by ſtatute 1 Jac. I. c. 15. ſhall any debtor of a eee 


that pays him his debt, without knowing of his bankruptcy, be 


; 4 


liable to account for it again. The intention of this relative power 


being only to reach fraudulent tranſactions, and not to diftreſs 
the fair nder. 


Tur * may purſue any iegal method of recovering this 
proper ty ſo veſted in n, by their own authority; but cannot : 


e Salk. 110. | x Viner, Abr. t. creditor and bankr. 104. | 


v 4 Burr. 32. ay mal 1 8 L. b. 29. c. 16. 


* 1 Atk. 202, OY commence | 


b. 310 


27 2 Ema an 5 487 


N commence a ſuit in veguity, mor compound any debts owing! to the 


bankrupt, nor refer any matters to arbitration, without the con- 
ſent of the creditors, or the major part of them in value, at a 


ett: to n. in nen ne notice in * e ee 1125 , | 


onde + 8 i 


Wann Ahoy hve got "hi alle; effect 1 can veaſorikbly 


Ti i for, and reduced them to _ pe the aſſignees muſt, 
within twelve months after the commiſſion iſſued, give one and 
twenty days notice to the Adden a meeting for A dividend or 


diſtribution ; at which time. they muſt produce their accounts, 
and verify th 
fioners: ſhall direct a dividend to be made, at ſo much in the 
pound, to all creditors Who have before proved, or ſhall then 
prove, their debts. This dividend muſt be made equally, and in 
a ratable proportion, to all the creditors, according to the quan- 


tity of their debts; no regard being had to the quality of them. 


Mortgages indeed, for which the creditor: has a real ſecurity in 
his own hands, are entirely ſafe; for the commiſſion of bank- 


rupt reaches only the equity of redemption *.. So are alſo per- 
ſonal debts, where the creditor has a chattel in his hands, as a 


pledge or pawn for, the e or has taken the debtor's lands 
or goods in execution. And, upon the equity of the ſtatute 


8 Ann. c. 14. (which ee pt upon all executions of goods 


being on any premiſes demiſed to a tenant, one year's rent and 


no more ſhall, if due, be paid to the landlord). it hath alſo been 


held, that under a commiſſion of bankrupt, which is in the na- 
ture of a ſtatute-execution, the landlord ſhall be allowed his ar- 
rears of rent to the ſame amount, in preference to other credi- 
tors, even though he hath neglected to diſtrein, while the goods 
remained on the premiſes ; which he is otherwiſe intitled to do 
for his intire rent, be the quantum what it may *. But, otherwiſe, 
judgments and recognizances, (both which are debts of record, 
and therefore at other times have a priority) and alſo bonds and 
obligations by deed or ſpecial inſtrument (which are called debts 
by ſpecialty, and are uſually the next in order) theſe are all put 
Finch. "oP 466. * 1Atk. 103, 104. 
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em upon oath; if required. And then the commiſ- 
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lee esch deb by e ic » rat, [id Abe 1 LE 
pailu. Nay ſo far is this matter — that, by the enpreſs 
proviſion of the ſtatutes, debts not due at the time of the divi- 
dend made, as bonds or notes of hand payable at 4 future day; f 
ſhall be 2 equally with the reſtb, allowing a diſcount or draw- 
back in proportion. And inſurances, and obligations upon bot- 
tomty or reſpondentia, bona fide made by the bankrupt, e 
forfeited after the commiſſion is awarded, ſhall be looked upon in 
tbe lame light as n nay ac of. ene 
ra. 099% 21507) eee Fig: os Wit ii 
WIr IN. e n 0 ee iure a . 
"eco and. final. dividend ſhall be made, unleſs all the effects were 
exhauſted by the firſt, And if any ſurplus remains, after paying 
every creditor: his full debt, it ſhall be reſtored to the bankrupt! 
This is a caſe: which ſometimes. happens to men in trade, who | 
inyoluntarily,. or at leaſt unwarily, commit acts of bankruptey, 
by abſconding and the likes; while their effocte are more than ſuf- 
ficient to pay their creditors. And, if any ſuſpicious or male vo- 
lent: creditor will take the advantage: of ſuch acts, and ſue out a 
commiſſion, tlie bankrupt has no remedy, but muſt quietly ſub- 
mit to the effects of his own imprudence; except that, upon ſa - 
tisfaction made to all the creditors, the commiſſion may be faber 
ſeded*. This caſe: may alſo. happen, when a knave is deſirous of 
5 defrauding; his creditors, and is compelled by a commiſſion to do 
them that juſtice, which otherwiſe he wanted to evade. And 
therefore, though the uſual rule is, that all intereſt on debts:car- 
rying intereſt ſhall ceaſe from the time of iſſuing the commiſſton 
yet, in caſe of a ſurplus left after payment of every debt, ſuch 
intereſt ſhall again revive, and be eee on the SITY 
or his neee 
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r methods of acquiring perſonal eſtates, vbix. 
by re. and adminifiration. And theſe I propoſe to: confider 
in one and the ſame view; they being in their nature fo con- 


and 'blended together, as makes it impoſſible to treat of 


l XII. — ahe- purſuit then . his joint ſubject; 1 ſhall, 


: firſt; enquire into the original and antiquity of teſtaments and 


adminiſtrations; ſhall, ſecondly, ſhew who is capable of making 


a laſt will and teſtament; ſhall, thirdly, conſider: the nature of 
a teſtament and it's incidents; ſhall; fourthly, ſnew what an exe- 


cutor and adminiſtrator are, and how they are to be appointed; 
and, laſtly, ſhall ſelect ſome few of the eee heads of the of⸗ 
fice and _ of executors and aroma ood 
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kes as to the WR of teſtaments and niet 
We have more than once obſet ved, that, when property came to 


be veſted in individuals by the right of occupancy, it became ne- 


ceflary for the peace of ſociety, that this occupancy ſhould be 


continued, not only in the preſent poſſeſſor, but in thoſe perſons 


to whom he ſhould think proper to transfer i it; which introduced, 
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el doctrine and n of pager gifts, and 8 
But theſe precautions would be very ſhort and imperfect; if they 
were confined a to the life 1 of the sene for n. n, 


an Mae variety of rife and confuſion. The law 5 very many 
ſocieties has therefore giben to the proprietbr a right of -conti- 
nuing his property after his death, in ſuch perſons as he ſhall 
nam and, in defect bf Iuch 4 po 7 he the - 
law of every ſocit has dire deed the go N in certain 
particular indleidt uals, excluſive of all oth by perſons . The for- 
mer method of acquiring perſonal property, according to the ex- 
preſs directions of the deceaſed, we call a teffament : the latter, 
which is alſo according to the will of the deceaſed, not expreſſed 
indeed but preſumed by the law®, we call i in — an 2 | 
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dates. 
| ON TEETH 221 g mm} 281 hits __ "Wm 
| Toxrankilite, are of very bigh antiquity. We find chem 
in n uſe ang the aden brews; though I hardly think the 
example uſually given“, of Abraham's complaining that, unleſs 
he had ſome chihtren of his body, his: ſtewatd Eliezer of Da- 
| tnaſcus would be his heir, is quite concluſiye to ſhew that he 
had made him ſo by uu. And indeed a learned writer has ad- 
duced this very paſſage to prove, that in the patriarchal age, on 
failure of children or kindred, the ſervants born under their 
maſter's roof ſucceeded to the inheritance as heirs at law. Bat, 
(eo omit what Euſebius and others have related of Noah s teſta- 
ment, made in writing and witneſſed under his cal, whereby he 
_ diſpoſed of the whole worlds) I apprehend that a much more 
authentic inſtanceof * early uſe of teſtaments may be found 
in the ſacred neh „ wherein e W to his ſon 0 


1 57 O73 STI 5 


* puff L. of N. b. 4e. 1. 4 Taylors oy civ, law, 517. 
did. b. 4. e. 11. f See pag. 12. 
* Barbeyr. Puff. 4: 10. 4. Godolph, 'Orph, 5 Selden. 4e fuce, Etr. c. 14 
K Gen. c. 48. . 
Leg. 1. 1. 


4 Gen. c. 15. H 155 | ſeph 


portion o is | b hawk chat of his brethren 
125 Win ve find carried into execution many hundred years 


afterwards, when the poſterity of Joſeph were divided into two 


diſtiner tribes, thoſe of Ep aim and i Manafſeh, and had two 
ſeyetal inheritances affigned them; whereas the deſcendants of 
each of the other” 2 formed only one fingle tribe, and 
had onty one lot of inheritance.” Solon was the firſt legiſlator 


that intro. 


unknown, till the laws of the twelve tables were compiled, which 


firſt gave the right of bequeathing !: and, among the northern 
nations, particularly, among the Germans”, teſtaments were not 


received into nfe, * And t 8 varlety may erde to evince, that 
the right of making wills, and difpofing of property after death, 
is merely a creature of the civil ſtate®; which has permitted it 
in ſome countries, and denied it in others: and, even where it 
is permitted by law. it is ſubjetted to d 

e in 282 every nation under heavens. 
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Wrru us 11 England this power of bee is Sat 
with the frſt rudiments of the la); for we have no traces or 
memorials of any time when it did not exiſt.” Mention · is made 
of inteſtacy, 1 in che old law before the conqueſt, as being merely 
accidental; and the diſtribution of the inteſtate's eſtate, after 
payment of the lord's heriot, is then directed to go according to 
the eſtabliſhed law. Sive quis incuria, five morte repentina, fuerit 
" inteftatus mortuus, dominus tamen nullam rerum ſuarum partem 
« praeter eam gude jure debetur hereoti nomine 7 fibi aſſumito. Verum 
4 Palſeliones uxori, liberis, et cognatione proximts, pro. ſuo cuique 
Jure, difiribuantur*.” But we are not to imagine, that the 

power of bequeathing extended originally to a// a man's perſonal 
clkgte.” On de Ae Glanvil wall inform ua. ab by the 


: Plutarch. in vile geln. | * Sp. L. b. 27. c. 1. .' Viinins in rack 1 "M 
Pott. Antiq. I< 1 85 15. 5 tit. 10. 
1 Infl. 2. 22. 1. | | 9 P LL. Canut. c. 68. 

= Tacit. de mar. Germ, 21. PX”. ol Bb = 
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duced wills into Athens“; but In many other parts of 
Greece they were totally diſeountenanced k. In Rome they were 


different formalities and 


——UUD— — 


- — — . —˙ ores ˙ » ee I ee 
— — 
wy 5 1 ” - 2 
* — — — — 
— 3 


2 wy #* 
0 2 3 r . — 5 £ 8 — m — —.— 8 n — SE th "CAA 
Fes — —— ̃ CP . 7 IO Co nn, bo - 2 ip etng > Ah. og nah rn ee 2 na i. ERTIES. * . 
* po. nnd AE Oo RL >, gh 2 N 5 : A 2 = 


„ 


—. 


3 
Feng ——— 
— 


L G — 2 — - I 2 ny BEEP 6 8 *. 2 hs === y r S —5 — 2 +. = 
94 — 2 2 CATS. FRI”. 5 * . — — = $3 J 3.4 2 * R 4 —— 5 — 15 A r — Ar. — — — by 
= 0 —_ . Inn eons — 8 TS TIE DIC IRS ns r r * ＋ : 2 RIES os, - Ry A = — "ISSN 2 
* ne = : — — — 5 — . * F C 8 4- Aa — © 2 —— 3 ne nn, p En Wer FR Eee en; 2 
Wes — 5 — rag”, 4 ern = r U 5 = r S Rage aces NAS A - »- x" > - — — mane fern — 5 3 2 es £0. San. Fo = J Xo \ 
—_—_— rn 23222 3 MET Go wal : 8 5 s 2 8 os — « 2 12 * 2 1 . pou - yr : 4 — 2 * - _ . — 5 a _ 
W ak = — 2 P 838 » 1 2 8 - + er N : 1 * — — > 5 » 4 * — * net, Sore. — — —— — RC — — go Vo 324 4 r x 0 n T4 SY : Py 2 — £ J N pr 8 * 4 1 3 " e i 6. wn - — 
— \ * "oy 5 re 3425 5 2 2 * * 2 5 * — +2 1 3 - — ** 8 n — I — — n — — d _ & — 8 E N 2 Iv 2 (= 5 
I 35 I l bo — 8-2 7 - _ R 2 — * en 6 N — * — b —_— Wo . Bo Ir TR Sy vt 6 3 Nr 1 S IA E 2 2 2X KL rn — 2 * To N g . N — : _— 
—ů 8 * 3 —— on "oP = — — pos —— ries" 5g» YO, i COM pp by: ts IE £04 — "3 ” dT 252 e * On „ — x 2 8 IT * — 4 EMS . — 
3 —— — en ro « — e rr ar” ARES GEES. 8 — , 3 — We) oe Wer a * 2 — 0 ITS = Mg re rr 1 > . * * — 
r — — 2 — — r * err 54 So. EXECS 4 2 - \ n — . . -2 2 * 1 — . x - WY” 2 
+ - — R r . 9 þ d 
— — 12 * wo EN 7 2 a | 
: l . 2. E e > 5 
5 — 9 . ' p 2 5 n - = & b 1 = : 1 5 1 Pp 1 at Sh . — 8 a 5 


1 2 q 1 K ono, — 
5 > F ; : WAIT 8 , W + ; N 12 1 , 4 EY _ — * i 
i: . - > * IF ” % . th 2 ” 1 pe "oe _ —_ * L 8 * + — _ - — * 0 PR # MES = - — — _ — — * = [ EI 
. : R 1 5 - - —_ — te pate 2 — _— — 2 e : 
* $ 2 1 8 : . — * 4 MR 6 4 . . - — — . — ET) Cot —_ 2 — 
1 n — h — Seto b peg 4 8 p xt Fi. : : : - 2 . * 
5 : 8 . 2 , 5 2 * — — r — => J SG — IE Rare we ge; Gene Xe. ad 2 2 „ - Pay 
: , 8 — 0 K 2 > 2 7 - = Wa 4 A > ce af hes —U—ͤä — Fro c + Kt Dae oe bf hw Band > FIG od ia — Ds rn — —— — nts — — 2 ou A 
R 2 , 2 an . r — 1 . * a r 4 p b * Ig 2 — — Saeorc . 8 - p - = b — . . * 2 8 5 — 
* 1 3 * — . of — * * = 1 x 6.8 e — — a” cc _ —— noms ater — e 4 4” - — - — * wa” * —— 2 "= Kd 1 „„ £ — Y * -Y 
. 2 - 1 . 8 — 2 os —ů rr A = — Lee & 8 * = 1 £ 24 9 Jn 2 2 — — 2 f 2 — r x — a a . — — = Fo . - — — — — — N — — A — wy & — — 2 — C 2 4 _ r ey 8 _ 

4 N 8 — © ns — 0 * PE" "YE 2 <p KK 3 * — a g — pane - —_ — * — — * N pot — 1 foes Boden ways ner —— CI ">. . » + 62 ff oh — Serre - N ps - —4 — = * * . 75 . __ * > 2 RY —2 2 2 4259 _ "hl I 
> i 5 — fu nt — . — wee r — ao — — RS ” + 0 \ — — — —— ONT — EIS ITS IS ] E RAI waht rr 5 2 * . ger —<tus pals —— — uy ere — e ef FINS — * N ry ae; 233 — | a - _— : — > -, 
... . : Bra nar died . — E ea S ĩ² SETTING Ts © 7 ON IRA 2 — f =* * r 2 ——_— —— . 5 — 

- — - > W944. S628; "Le 2 2 * £ or * — * 0 a e * r — 2 — 2 - 
— — — ore : - — 4 \g > n ' J > : - 
= - — 4 * 


a 


he 


3 


age went e or 


at his own diſpoſal*. The ſhares of the wife and children were 
called their reaſonable parts; and the 


zen; and, Jo e conver 
N 647% — 5 to one moiety, A th 
other: but, if he died without either wife or iflue, the y hole v 


ure 4 wg at bis oun ee or, Ke Ns 
one moiety, and, the. other went 35 

he had no children, the 
be might bequeath . 


fo, if he 
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Tuts continued to be the law 1 the. and at the time of magno 
8 which ides, that the king 's. debts ſhall eſt of all be 


levied, and then the reſidue of the TD ſhall | 


go to the execu- 


tor to perform the will of the deceaſed 2. and, if nothing be owing 
to the erown, amnia catalla cedant defundta ; Jahvis, uxori ipſius 
et pueris ſuis rationabilibus partibus ais. In the reign of king 
Edward the third this right of the wife and children was till 
| held to be the univerſal or common law; though frequently 

pleaded as the local cuſtom of Berks, Devon, and other. .coun- 

ties" : and fir Henry Finch lays it down expreſily*,.in the reign 
of Charles the firſt, to be the general law of the land. But this 


law is at preſent. altered by 


erceptible degrees, and the de- 


ceaſed may now by will bequeath — whole of his goods and 
chattels ; 1 APA we cannot trace out when firſt this alteration 


;L 


92 A+ 2.6. 26. Flet. 15 2. < 57. 
F. N. B. 122. 
t Hen. III. was. phe nt ohy Fel 


= Awidow brought an action of . 


againſt her huſband's executors, quod cum 
per conſuetudinem Totius regni Angliae baftenus 
aſrtatam et appribatam, urores debent et. ſolent 
a tempore, &c, habere ſuam rationabilem par- 
tem bonorum maritorum ſuorum : ita videlicgt, 


guod fi nulles habuerint liberos, tunc nedieta- 


tem; et, fi Fabuerint, tunc tertiam partems&c ; 


and that her huſband died worth 200,000 


33 ieh ile had been . 5 
3 and thereupon. ſhe claimed the mojety. 
Some exceptions were taken to the plead- 
ings, and the fact of the huſband's dying 


without iſſue was denied; but the rule of 


; law, as ſtated in the writ, ſeems to have 
been univerſally allowed. [M. 30 Edv. 


II. 28.) And a ſimilar 9 occurs in 


H. 17 Edw. III. 9. 
Reg. Brev. 142. 
* Law. 175. 


"Ca: Lice 176. 


JE a 


been. Indeed ſir Edward Coke is of opinion, that this never 
was the general law, but only obtained in particular places by 
ſpecial cuſtom: and to eſtabliſh that doctrine he felies on a paſ-" 
ſage in Bracton, which in truth, when compared with the con- 
text, make andi) gen his opinion. For Bracton⸗ lays down 
the doctrine of the reaſonable” part to be the common law; but 
mentions that as a particular exception, which ſir Edward Coke 
bas haſtily cited for the general rule. And Glanvil, magna curra, 
Fleta, the year- bobs, Fitazherbert, and Finch, do all agree with 


„that this right to the pars rationabilis was by the com- 
mon law: which alſo continues to this day to be the general 


law of our ſiſter kingdom of Scotland. To which we may add, 
that, whatever may have been the cuſtom of later years in many 
parts of the kingdom, or however it was introduced i in deroga- 
tion of the old common law, the antient method continued in 
uſe in the province of Vork, the Principality of Wales, and the 
eity of London, till very modern times: when, in order to fa- 
vour the power of bequeathing, and to reduce the whole king- 
dom to the ſame ſtandard, three ſtatutes have been provided; 
the one 4 & 5 W. & M. c. 2. explained by 2 & 3 Ann. c. 5. for 


the province of Vork; another 7 & 8 W. III. c. 38. for Wales; 


and a third, 11 Geo. I. c. 18. for London: whereby it is enacted, 


that perſons within thoſe diſtricts, and liable to thoſe cuſtoms, 
may (if they think proper) diſpoſe of vll their perſonal eſtates 
by will; and the claims of the Jervis children, and other re- 
lations, to the contrary, are totally barred. Thus is the old com- 
mon law now utterly aboliſhed throughout all the kingdom of 
England, and a man .may deviſe the whole of his chattels as 
freely, as he formerly could his third part or moiety. In difpo- 
fing of which, he was bound by the'cuſtom of many places (as 
was ſtated in a former chapter) to remember his lord and the 
church, by leaving them his two beſt” chattels, which was the 
original of heriots and mortuaries; and afterwards he was left 
at his own e, to bequeath the remainder as he pleaſed. 


y 2 Inſt, 33. 


2 bahn of feud. property. 145. 
. 


d pag. 426. 
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AN: perſon made no dilpobtion.of 4 aach ef his goods as 
were teſtable,. whether that were only part ot the whole of them; 
he was, and is, ſaid to die- inteſtate; and in ſuch caſes it 1 
that, hy the old law the jag. yes cad led-t0 ſeiſe bon his go 
Þ prerogative. the king continued 0 — or 415 "time b by his ; 
own, miniſters of juſtice z and probably in the county court,where- . 
| matters of all kinds: WES. bad and it was ed as 
far | manors, and others, ere 
day a — — right to * adminiſtration ta their inteſtate 
tenants and ſuitors, in their own. courts baron and other courts, 
or to have their wills there proved, in caſe they made any diſpo- 
ſitionꝰ. Afterwards the crown, in favour af the church, inveſted 
the prelates with this branch of the prerogative; which was 
done, faith Perkins *, becauſe it was intended by the law, that 
ſpiritual men are of 8 conſcience than lahmen, and that they 


had more knowlege what things would con uce to the benefit of 
the ſoul of the deceaſed. The goods therefore of inteſtates were 


given to the ordinary by the crown; and us mee : 
and keep them without waſting, and alſo might give, alien, or 
fall them at his will, and diſpoſe of the money in piot ufus:. 16 | 
he did otherwiſe, he broke the confidence which the law repoſed in 
himf. So that properly the whole intereſt and: power, which were 
granted to the ordinary, were only thoſe of being the king's almo- 
ner within his dioceſe; in truſt; to diſtribute the inteſtate's goods 
in charity to the poor, or in ſuch ſuperſtitious uſes as the miſtaken 
zeal of The times had denominated piouss. 
the diſpoſition of inteſtates effects, the probate of wills of courſe 
followed: for it was thought juſt and DL that the will of 
the deceaſed ſhould, be OT to the ſatisfaction of the prelate, 
whoſe right of diſtributing his Chattelk for the good of his foul 
Was effeQually nn OP: 1 


: 9 Rep. 38. | 1 f "Finch, Law. 173. 174. 5 
4 Ibid. 37. | 1 , 8 Plowd. 277. 


8.486. . 
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And, as he had thus 


e 2 Tas 40 1 495 
: eeohivozt . 13 1 0 e it 2452-4 1 ht; | 1618 Tr | $2". 
2 8 tene being chus veſted in ic hey 
upon the miiſt ſolemn 79 truſt, the reverend pre- 
lates were tharefore not accountable to any, but to God and 
themſelves, for their conduc 
complained '; 46 quod or or dinarii;; hujuſmodi bona nomine ecclefine occu- 
+ pantes,inullam vel ſaltem indebita; faciunt diſtribution 
/ to what a length of iniquity this abuſe was carried, moſt evidently 
appears from a gloſs of pope Innocent IV, written about the 
year 2250 3 wherein he lays it down for eſtabliſnied canon law, 
that's i Britannia tertia pars bonorum decedentium ab inteftato in 


<< opus ecviefiae er pauperum diſpemſamda eff.” Thus the popiſh elergy 


took to themſelves (under the name of the church and poor) 
the whole reſidue of the deceaſed's eftate, after the partes ratio- 
nalulet, or two thirds, of the wife and children were deducted; 
without paying even his lawful debts, or other charges thereon. 
For which veaſon it was enacted by the ſtatute of Weſtm. 2. 
that the ordinary ſhall be bound to pay the debts of the inteſtate 
ſo far as his goods will extend, in the ſame manner that execu- 


tors were bound in caſe the deceaſed had left a will: a uſe more 


truly pious, than any requiem, or maſs for his ſoul. "This was: 
the firſt check given to that exorbitant power, which the law 
had entruſted with ordinaries. But, though they were now made 
liable to the creditors of the inteſtate for their juſt and lawful. 


demands; yet the refduum, after payment of debts, remained 


ſtill in their hands, to be applied to whatever purpoſes the con- 
ſcience of the ordinary ſhould approve. The flagrant abuſes of 
which power occaſioned the legiſlature again to interpoſe, in or- 
der to Prevent. the ordinaries from keeping any longer the admi- 


| . in their own ne or e of their immediate de- 


* Plow, 277. Free Wy: nbi in Yorkſhire, this propertion Was ſet- 
1 of 2. C. 57. . 10. | tled by a papal bulle 4. D. 1254. (Regift. 
* in Decretal. J. . honoris de Richm. 101.) and was obſerved 


1 The proportion given to the prieſt, and till aboliſhed by the ſtatute 26 Hen. VIII. 


to other pious uſes, was different in diffe- c. 15. 
rent countries. In the archdeaconry of Rich. ® 13 Edw. 4 e. 19. 


pendents: 


But even in Fleta's time it was 
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that, in at. ets the ondnay hl depuns the near 
and moſt lawful Wande of the d deceaſed to adn . | 


f this ſtatute, which 9 out the wext! . 
1d of che inteſtate; ho is interpreted to be the next gf 
ad that is under no legal diſabilities; The ſtatute 21 Hen. VIII. 
6. enlarges, little more the Port of the eccleſiaſtical judge; 
24 permits him to grant a ation either to the widow, or 
the next of kin, or to both of them, e own diſcretion; and, 
where two or more perſons are in the ſame degree of | kindred, 
gives the eee his eee CC ptwhichever he pleaſes. .. 
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- Ur on; che f g ſtands the ee, adminiſtrations 
at this day. 1 ſhall, in the farther progreſs of this chapter, men- 
tion a few more particulars, with regard to who may, and who 
may not, be adminiſtrator; and what he is bound to do ben 
he has taken this charge upon him: what has been hitherto 
marked only ſerving to ſhew / the original and gradual progreſs of 
teſtaments and, adminiſtrations ;/ in what manner the latter was 
firſt. of all veſted: in the biſhops by the royal indulgence ; and 
ho it was afterwards, by authority of parliament, taken from 
them in effect, by obliging them to commit all cheir en to 
bende geen nomingted.cxpreſily by the 8. u ans 
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JO { Aer now, 54 to enquire abe may, or en nab 


maks a teſtament ; or what, perſons are abſolutely obliged bylaw 


to die inteſtate. And this law“ is entirely prohibitory ; for, re- 
| gularly, every perſon hath full power and liberty to make a will, 
that is not under ſome ſpecial prohibition by law or cuſtom : 
which prohibitions are principally pen three accounts ; ; for want 


- BS Rep. 39. 4 „ Godolph. Orph. Leg. p. 1. TY 
| of 


_ 4 * 
3. 8 . 3 g 
8 8 > * IF 
» 
” 2 's = G * * AL 
7 q 


4 


ſufficient diſcr, tion; for want of Aint jent lib ert 
will; and on account of their criminal conduct. 


2 1 TEE «1 > Was 355 *\ * e IS . 5 * 


en _ gelt Elpectes are to be cles Mühe under the age 


of fourteen if males, and twelve if females; which is the rule of 


the civil Taw 


7. For, though ſome of our common lawyers have 


held that an infant of any age (even four years old) might make 
a teſtament, and others 150 denied that under eighteen he f is 


cCuapables, yet as the eceleſiaſtical court is the j 

tator's Capacity, t 
eccleſiaſtical law.” 80 that no objection can be admitted to the 
will of an infant of fourteen, merely for want of age: but, if the 
teſtator was not of ſufficient diſcretion, whether at the age of four- 
teen or four and twenty, that will overthrow his teſtament. Mad- 
men, or otherwiſe non compotes, idiots or natural fools, perſons 
grown childiſh by reaſon of old age or diſtemper, ſuch as have 
their ſenſes beſotted with drunkenneſs, all theſe are incapable, 


by reaſon of mental diſability, to make any will ſo long as ſuch 


diſability laſts. To this claſs alſo may be referred ſuch perſons as 
are born deaf, blind, and dumb; who, as they have always wanted 
the common inlets of underſtanding, are incapable of Wi 


er e, e their nn are © cherefore void. 21 


— 
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4 * 


9 Sven reren; as are inteftable for want of liberty or Gees 
dom of will, are by the civil law of various kinds; as priſoners, 
captives, and the like *. But the law of England does not make ake 


ſuch perſons abſolutely inteſtable; but only leaves it to the diſ- 
cretion of the court to judge, upon the conſideration of the par- 


ticular circumſtances of dureſs, whether or no ſuch perſons could 


be ſuppoſed to have liberum animum teſtandi. And, with regard 

to feme-coverts, our laws differ ſtill more materially from the N 
civil. Among the Romans there was no diſtinction; a married wo- 
man was as capable of „ as a feme- ſole ; But with us 


P Godolph. I 1c Went, 212, 

2 Vern. 104. 469. Gilb. Rep. The | * Godolph. p. 1. c. 9. 
+2 Perkins, F. 503. erte Ff. 31. 1.77. 8 
Vor. il. P p p 


r Co. Litt. 89. 


5 4 and free 


us caſe muſt be governed by the rules of the 


a mar- 
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being excepted out tof he — — wille bw ge i Hep VIII. e. 5. 
but alſo ſhe is incapable of making a teſtament of chattels, with- 
out the licence of her huſband. For all her perſonal. chattels are 
abſolutely his own; and he-may-diſpoſe of her chattels real, or 
ball have them to himſelf if he ſurvives her: it would be lere 
fore extremely inconſiſtent, to give her a power of defeating that 
proviſion: of the law, by bequeathing thoſe chattels to another”. 

Yet by her: huſband's licence ſhe may me # | dent; 

the huſband, upon marriage, frequently cove 

to allow her that licence-: but ſuch licence 

aſſent; for, unleſs it be given to — vill in Flor, 

it will not be a complete teſtament, even 
beforehand he 


ch given, her permiſſion to make a will * 
hall be ſufficient to repel the huſband from dn ed . | 
adminiſtring his wife's Hels and adminiſtration ſhall be granted 
to her appointee, with ſuch teſtam :ntary paper annexed*. 80 that 
in reality the woman makes no will at all, but only ſomething like 
a will 7; operating in the nature of an appointment, the execu- 
tion of which the huſband by his bond, agreement, or covenant, 
is bound to allow. A diſtinction ſimilar to which, we meet with 
in the civil law. For, though a ſon; who was in poteftate" parentis 
could not by any means make a formal and legal teſtament, even 
though his father permitted it“, yet he might, with the like per- 
miſſion of his — was called a donatio morths cui 
The queen conſort is an exception to this general rule, for ſhe 
may Ae of her chattels by will, without the conſent of her 
lord“: eme · covert may make her will of goods, which 
are in her deen in auter droit, as executrix sender 
for theſe ean never be the property of the huſband*: and, if ſhe 
has any pinmoney or ſeparate maintenance, it is ſaid: ſhe may diſ- 
poſe of her ſa e eur by ne without the control. of 


4 Rep. 51. N 5 Ero. On MY 1 | Mod. 2k... 
Dr & St. d. 1. c. 7. |  »FE a0; 1.6. | 
Bro. Abr. tit. deviſe, 34. Stra. an * FF. 39. 6. 25. 
= The king v. Bettofworth, T. 13 Gee. II. Co. Litt. 133. „ 
J. R. 5 Godolph. 1. 10. 9 her 


| ie — FROM 21 
annere enten ide will . | 
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| * anten, incapable af making dienen. en. ee of 


are no * $0 at their own diſpoſal, but forfeited to the king. 


Neither can a we 4 ſe, make a will of goods and chattels, for 


has: os; dane ue a and manner of his bees but he 


utlaws make . be: hae fob rpg inca- 
| 3 heir 
are forfeited during that time :. As for per- 


— — of other crimes, ſhort of felony, who are by the civil 
law 


law precluded from making teſtaments, (as uſurers, libellers, and 

others of a worſe ſtamp) at the common law their teſtaments may 
be good. And in general the rule is, and has been ſo at leaſt ever 
fince in time!. guod libera fit cujuſcungue ultima voluntat. 


* E T us next, thirdly , conſider a this laſt will ws 9g 
ment is, which almoſt every one is thus at libe 


tinian | and fir Edward Coke* agree to be ſo called, becauſe they 
are teſtatio mentis: an etymon, which ſeems to ſavour too much 
of the conceit ; it being plainly a ſubſtantive derived from the 


others, from other verbs. The definition of the old Roman 
lawyers is much better than their etymology ; et voluntatis noſ= 


which may be thus rendered into Engliſh, * the legal declara- 
hy tion of a man's intentions, which he wills to be performed af- 


a Pree, Chen 6d; C Las TILE $5 

4 Rep. 60. 2P. wa, 62 3 deft. 2.40 : = 
f Plowd. 261. | 1 Inſt, 111. 323. 
s Fitzh. Abr. t. deſcent. 16. 5 1 Eu 28. 1. 1. 


on vidien. 3 os, how their chi and N 


ted to any” 


berty to make; or 
the nature and incidents of a teſtament. Teſtaments both Juſ- 


verb zeſtari, in like manner as eee. incrementum, and 


te trae juſta ſententia de eo, quod quis poſt mortem ſuam ſieri velit :* 
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tion and prudence with which it is beg: 0 beate! iti tis C. 
1 deals the tcliator's intention, whence 3 in > England it is em- | 


nan I JOEL 461 be IH - 15 * Alt N 36247 13% ot * 4 wy 2961] * 1 
Tung E teſtan are divided ſo Kare e HBAs | 
Geka or muncupativ . which the format is committed to! i- 

red by Se nen in extre: 
neſſes, and afterwards reduced t to writing. A codicil, co 
Urtle ook. or writing, is a ſupplement to a will; or an addition 
made by the teſtator, and annex: 0, and to be taken as part ul; - 

a teſtament: being for it's eee or alter: make 
ſome addition to, or elſe n ſubtraction from, — : 
poſitions of t te * en alſo be be written or 

nuncupative. \ e l 6 : 144 


before a andi is mickber * | 
2 : 4 89 ® : 
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1 Rot a8 e wills dee (which were baun 
more in uſe than at preſent, when the art of min is become 
more univerſal) are liable to great impoſitions, and may occaſion 
many perjuries, the ſtatute of frauds, 29 Car. II. c. 3. enacts; 
1. That no written will ſhall be revoked or altered by a ſubſe- 
quent nuncupative one, except the ſame be in the lifetime of the 
teſtator reduced to writing, and read over to him, and approved; 
and unleſs the ſame; be proved to have been ſo done by the oaths 
of three witneſſes at the leaſt; who, by ſtatute 4 & 5 Ann. 0.16; 
muſt be ſuch as are admiſſible upon trials at common law. 2. That 

no nuncupative will ſhall in any wiſe be good, where the eſtate 
bequeathed exceeds 303 Ts proved by three ſuch witneſſes, 
preſent at the making thereof (the Roman law requiring ſeven ®) 
and unleſs they or ſome of them were ſpecially required to bear 


» Godolph. p. 1. e. 1. 5 „ inn 20] | ® Inf. 2. 10. 14. 


wind 


$ Own Frey ramen — or 
eviot och nee ten days at the leaſt, ex- 


me mill hall be oved by the witneſſes after ſix months from 
king, unleſs it were put in writing within ſix days. Nor 


an it be proved till fourteen days after the death of the teſta- | 
ww" n. r till of ede hath firſt iſſued to call in the widow; or next 
| per. Thus has the legiſlature 


; y think: 


{ any — ſetting up nuncupative wills, by ſo 


— 


numerous a train of requiſites, that the thing itſelf is fallen into 


diſuſe; and hardly ever heard of, but in the only inſtance where 
favour ought to be ſhewn to it, when the teſtator is ſurprized 
by ſudden and violent ſickneſs. The teſtamentary words muſt be 
ſpoken with an intent to bequeath, not any looſe idle diſcourſe in 
his illneſs; for he muſt require the by- ſtanders to bear witneſs of 
ſuch his intention: the will muſt be made at home, or among 


his family or friends, unleſs. by. unavoidable. accident; to prevent 


impoſitions from ſtrangers: it muſt be in his 12% ſickneſs; for, 
if he recovers, he may alter his diſpoſitions, and has time to make 


a written will: ĩt muſt not be proved at too long a diſtance from 


the teſtator's death, leſt the words ſhould eſcape the memory of the 
witneſſes; nor yet too haſtily and without notice, leſt the ne 
1 Aan teſtator' Would be ee to "enemas or ds 

MI 41583; 3 | 10 | a e 

ot likes to written ela they WY not. _ pion 16 cheis 10 
lication. I ſpeak not here of deviſes of lands, which are entirely 
another thing, a conveyance by ſtatute, unknown to the feodal 
or common law, and not under the ſame juriſdiction as perſonal 


teſtaments. But a teſtament of chattels, written in the teſtator's 


own hand; though it has neither his name nor ſeal to it, nor wit- 


neſſes preſent at it's publication, is good; provided ſufficient 
Proof can be had that it is his hand- writing. And though writ- 


2 ee p. I. c. 21. Gilb. Reps 260. 
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on = JOU or from "ela | 
ing to his dwelling. 3. That no nuncu- 


ten in another man's hand, and never ſigned by the teſtator, FR | 
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republication of « « former ale revokes one of 2 later te 
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CE EL 


Hane CE it «fellows, chat teflaments may 5 be avoided thee 
dig eee ay By making another teſtar ment 
eee wass. N 3. By cancelling or revoking it. For, though 
I make a laſt will and teſtament irrevocable in the ſtrongeſt words, 
yet I am at liberty to revoke it: becauſe. my on act or words 
cannot alter the diſpoſition of law, ſo as to make that irrevocable, 
which is in it's. own nature revocable *. For this, ſaith lord Ba · 
con”, would be for a man to deprive himſelf of that, which of 
all other things is moſt incident to human condition; and that 
is, alteration or repentance. It hath alſo been held, that, with- 
out an expreſs revocation, if a man, who. hath made bis will, 
afterwards marries and hath a child, this is a preſumptive or 
implied revocation of his former will, which he made in his 
ſtate of celibacy*. The Romans were alſo wont to ſet aſide tei - 
taments as bing  inofficieſa, deficient in natural duty, if they 


Gifinherited- or « totally paſſed * nen a true and 
P 8 452, So ont | er erl. 479+ 
JJ. 2. c. 20. 4 u 8 Rep. 82. 
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he teſtator 2 anion or 1 i 
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ve acted thus, for: ne: ſubſtantial cauſe : and in ſuch caſe no 
aciof alla TJence probably has ariſen 
ind] rr ay beating he koi? 
er fas other expreſs legacy, in order to diſinherit him 
effectually: whereas the law of England makes no ſuch wild 
ſuppoſitions of forgetfulneſs or inſanity ; and therefore, though 
the heir or, next of kin be totally vinitaed, pee no A rt 
ne eee eons at. | 


r RES > 
5 13 * F : 1 


Vr are e next to cr Rn e W 4 is an executor; a 
wha! 18 anadopmaliraters ; and how Gap! are A to bt W e 48 


"ua rente is e to * ne man commits A will che 
execution of that his laſt will and teſtament. And all perſons 
are capable of being executors, that are capable of making wills, 
and many others befides; as feme-coverts,; and infants: nay, 

= 1 unborn, or in ventre fa: mere, may be made execu- 
| But no infant can act as ſuch till the age of ſeventeen 
8 till which time adminiſtration muſt be granted to ſome 
other, durante minore aetare . In like manner as it may be grant 
ed durante abſentia, or Pendente hte ; when: the executor is out of 
the realm, or when a ſuit is commenced in the ecclefiaſtical 
court touching the validity of the will“. This appointment of 
an executor is efſential to the making of a wille: and it may be 
performed either by expreſs words, or ſuch as ſtrongly imply the 
fame; . But if the teſtator makes his will, without naming any 
executors, or if he names incapable perſons, or if the executors” 
named refuſe to act; in any of theſe * the ordinary muſt 
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tutes 555 Edvard che hir. and —_— the' eight th before- men- 
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r ot his repre 


hut he may grate it ts elthiety or boch ur bie diſeverion* 2 That; 
among the kindred, thoſe are to be preferred tht ire the nea re f. 


in 2 to the inteſtate; but, of Ea! in equal degree, the 


which he pleaſes ®. 3. That 


putation of the civilians 1M and not of the canoniſts, which the 
law of England adopts in the deſcent of real eſtates a: becauſe 
in the civil computation the inteſtate himſelf is the terminus, "0 


_ quo the ſeveral degrees are numbered; and not the common an? 


ceſtor, according to the rule of the canoniſts. And therefore in 
the firſt place the children, or (on failure of children) the pa- 
rents of the deceaſed, are entitled to the adminiſtration: both 


which are Pres in Pp "es rs. ack ; but ir hs us! 5 * the children 
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7 Roll, Abr. 907. "and 20. = 1 28 Hen. vun. C. 5. Fee Pag. 496. 
82 7.c. 6. £25 wad 17” | Proc; Chance. 5% c 55 
k Cro. Car. 106. Stat. 29 Car, 1. 3. n See pag. 203. 207. 224. 


F. We.. 38. Ws be 2. e. err 10 ven. wy | 


i Salk. 36, Stra, 532. 
are 
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Llaſtiy couſins. 4. The half blood is E 
rat tion as well as the whole : 0 they e are of the 2 


hall me emed 1 de ef thewhote blood': and the or- 
may grant adminiſtration to the ſiſter of the 

I biker of the -whols bas d, at h % 

of the kindred will take out adminiſtration; a creditor may, 
uſton If the e ecutor refuſes, or dies inteſtate, tl 
miniſtration ma anted to the reſi uary legatee, in exclu- 

dan of the next at ki” 2 And, latly, the ordinary may, in de- 


fect of all theſe, commit adminiſtration (as he might have done 


* or FRO rant him letters ad colligenduin'| bona defuntY, 


other aft for che benefit of dach us ire entitled to the property « of 
Tt en e eee no ener- being 


hel while the ordinary 
, and a diſpoſe of them in PO” "Boe" the 
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In Germany . was ks 4 3 1 in menge . . (ad, 
whether a man 's children ſhould inherit his Un, Hiſt. xxix. 28.) 


effects during the life of their grandfather ; f Harris 1 Nov. I 18. c. 2. reer 
which depends (as we ſhall ſee hereafter) on Prec. Chanc, 527. 5 r. Wo. 4. | 
the fame principles as the granting of ad- Atk. 453. BY 
miniſtrations. At Jaſt it was agreed at the 1 Ventr. 435. 
diet of Arenſberg, about the middle of the F t Aleyn, 36. So 74. 
tenth cantury, that the point ſhould be de- Falk. 38. 
ceided by combat. Accordingly, an equal 1 Sid. 281. 1 Ventt, . 
number of champions being choſen op both * Plowd. 278, 1 
ſides, thoſe of the children obtained the „ Went. ch. 11. 
victory; and ſo the law was eſtabliſhed in 2 Inſt. 339. 
their favour, that the iſſue of a perfon de- * Salk, 3377 © © 
_ ceaſed ſhall be entitled to his goods and 
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before the ſtatute Edw. III.) to ſuch diſcreet perſon as he ap- 3 
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ecutor: hat the executor of As:executar is: to all intents ad 
purpoſes. the executor and repreſentative of A himſelf :; but the 
executor of A's adminiſtrator; or the adminiſtrator of A's execu- 
tor, is not the repreſentative of A. Far thd n eee. Ge- 
cutor — Fan ih fpecin onfidence 
ment of the deeeaſod zch executor? 1s the allowed: 
tranſmit that power to anbtber i wine li-dink — conidinoe? 
but the adminiſtrator of A is merely the officer of the ordinary, 
to him by act of parlin ent, in hom the deceaſed 
ur a e on the 3 mat 


hes ig Nox 


— of cepreſontation from executor to err —— 
by any one adminiſtration; it is nęceſſary for the ordinary 10 
commit adminiſtration afreſh, f the goods of the deceaſed not 
adminiſtered by the former executor or adminiſtrator.” And this 
_ adminiſtrator, de boric; non, is the only. legal repreſentative of the 
deceaſed in matters of perſonal property. But he. may, as well 
as an original adminiſtrator, have only: a limited or ¶pecial admi- 
niſtration committed to his care, viz. of certain ſpecific effects, 
ſuch as a term of years aid the like ; the reſt e Fc 


to others *. %% More a ens Ry 4 10 bet F40} 
z p. Was, 33. „„%Fͤö;ĩr6v ON 80. 326% : | | 15 
e Stat, 25 Edw. III. ft. 5. c. 5. nears 1 Roll. Abr. 908. Godolph.p 5. 2. 6. 30. 
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l 11 U o thus ſhewn e and 8 3 
tor or adminiſtrator, I proceed now, Hfehiy and laſtly, to enquire 
into ſome few of the principal points of their office and duty. 
Theſe in general are very much the ſame in both executors and 
miniſttators ; excepting, firſt, that the executor. is bound to 
perform a will, which an adminiſtrator is not, unleſs where a 
teſtament is ahnexed to ths: admini ration, and then he differs 
ſtill leſs from an executor: and; ſecondly, that-an-executor may; 
do many acts 3 he proves the will s, but an adminiſtrator 
may do nothing till letters of adminiſtration are iſſued; for the 
fotmer detives his power from the will and not from the probate®, | 
the latter owes his entirely to the appointment of the ordinary. 
If a ſtranger takes upon him to act as executor, without any juſt. 
authority (as by intermeddling with the goods of the deceaſed', 
and many other tranſactions*) he is called in law an eecutor of 
his on wrong, de ſem tort, and is liable to 8 an 
executorſip, without any of the mant MC Tier 
merely doing acts of ———_ or:-huinanity; as 
goods, or butying the corpſe of the: deceaſed, vill not amou 
to ſuch an intermeddling, as will charge/a man as.executoriof his 
on wrong. Such a one cannot bring an action himſelf in right 
of the deceaſed u, but actions may be brought againſt him. And, 
all actions by n en againſt ſuch an officious intruder, he ſhall. 
be named an executor, generally; for the moſt obvious con- 
cluſion, which ſtrangers can form from his conduct, is that he 
hath a will of the deceaſed, wherein he is named executor, but 
hath not yet taken probate theteofo. He is chargeable with the 
debts of the deceaſed; ſo far as aſſets come to his hands? : and, 
as againſt creditors in general „hall be allowed all payments made 
to 1 rue creditor i in . ſame © ora Tm n Y "himſelf | 
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are the power and duty of 4 rightful. « exec 
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abſentia, or cum teftaments annero, muſt prove the 

ceaſed: which is done either in common for 1, which 


— own oath before the ordinary, or his ſurroę 


or per teſtes, in more ſolemn form of law, in caſe the validity of 
the will be diſputed”. : When the will is ſo proved, the original 
muſt be depoſited in the regiſtry of the ordinary ;. and a copy 
ſeal of the ordinary, 

and delivered to the executor or adminiſtrator, together with a 


certificate of it's having been proved before him: all which to- 


gether is uſually ſtiled the probate... In defect of any will, the 
perſon entitled to be adminiſtrator muſt alſo at this period take 
_ out letters of e under the ſeal of the ordinary; 
whereby an executorial to collect and adminiſter, that is, 


diſpoſe of the goods of thier esd is veſted in him: and he 
muſt, by ſtatute 22 & 23 Car. II. c. 10. enter into a bond with 
ſureties, faithfully to execute his truſt. If all the goods of the 


deceaſed lie within the lame juriſdition, a | probate before the 


7 5 Rep. 30. Moor. 527. 1 - Talk, WY Godolph. P- 2. c. 26; . . 
* 12 Mod, 441- l - __  **. Godolph, cha | 
t Wentw. ch. 14. | are 
is ordinary, 


en Painted by him; a are the only pro- 
per 7. 2 2 TIT if the deceaſed had bona notabilia, or chattels to 
the value of a hundred ſhillings, in two diſtinct dioceſes or juriſ- 
_— then the will muſt be proved, or adminiſtration taken 

„before the metropolitan of he province, by way of ſpecial 
rogative*;" whence the court where the validity of fach w. wills 


is led” and the office where they are regiſtered, are called the 
prerogative court, and the prerogative office, of the provinces of 
Canterbury and Vork. Lyndewode, who flouriſhed in the be- 


ginning of the fifteenth century, and was officialto arch-biſhop 
Chichele, interprets theſe hundred ſhillings to ſignify ſolidos le- 


galer; of 'which he tells us ſeventy two amounted to a pound of 
gold, which in his time was valued at fifty nobles or 161. „ 
He therefore computes that the hundred ſhillings, which conſti- 
tuted Bona notabilia, were then equal in current money to'237. 
35. od. This will account for what is ſaid in our antient 
books, that bona notabilia in the dioceſe of London“, and indeed 
every where elſe*, were of the value of ten pounds by compoſitions | 
for, if we purſue the calculations of Lyndewode to their full ex- 


tent, and conſider that a pound of gold is nowalmoſt equal in value 


to an hundred and fifty nobles, we ſhall extend the preſent amount 
of bona notabilia to nearly 70/. But the makers of the canons of 


1603 underſtood this antient rule to be meant of the ſhillings 


current in the reign of James I, and have therefore directed? that 
ve pounds ſhall for the future be the ſtandard of bona notabilia, 


ſo as to make the probate fall within the' archiepiſcopal prero- 
= gative. Which prerogative (properly underſtood) is grounded 
upon this reaſonable foundation : that, as the biſhops were 
themſelves originally the adminiſtrators to all inteſtates in their 
own dioceſe, and as the preſent adminiſtrators are in' effe& no 


other than their officers or ſubſtitutes, it was impoſlible for 


the biſhops, or thoſe who acted under them, to collect any 


goods 2 the deceaſed, naw than ſuch as lay within their own. 


<P 4 Inft. 335. | = 4 Inſt. 335» *Godolph. P- 2 k. 42. 
1 Provinc. I. 3. l. 13. c. item. v. centum. & | © Plowd. 281, 
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But it would be extremely troubleſome, if as many 


dioceſes, beyond which | their ed e not. 
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tions were to be granted, as there are dioceſes, within, which the, 
deceafed had bona notabiha;' beſides the uncertainty which credis: 
tors and legatees would be at, in; caſe different adminiſtrators were, 


| appointed, to aſcertain in the A and out of which, their demands are 


to be paid. A} prerogative is therefore Very prudently. 1 veſted i in 
the W.-M of each province, to make i in fuch caſes one ad- 
miniſtration ſerve for all. This accounts very ſatisfactorily fo 
reaſon of. taking out adminiſtration to RV has 
and diffiive property, in.the prerogative courtz. and the probate. 
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all EY goods and chattels, whether in poſſeſſion, or action, of | 
the deceaſed ; which he is to deliyer 3 in to 36 e Y 1 
oath, if theteunts aer. a Fin as bailinndd xn 


4. He E is - col all the goods pI] 79 & 8 


* to that end he has very large powers and intereſts conferred. 


on. him by law; being the repreſentative of the deceaſed , and 
having the ſame property in his goods as the principal had when, | 


living, and the ſame remedies to recover them. And, if there 


be two or more executors, a ſale or releaſe by one of them ſhall 
be good againſt all the reſt*; but in caſe of adminiſtrators it is 
otherwiſe . Whatever is ſo recovered, that ĩs of a ſaleable nature 
and may be converted into ready money, is called gſets in the 
hands of the executor or adminiſtrator® ; that i is,. ſufficient or. 


enough (from the French es) to make him chargeable to 3 


creditor or legatee, 0 far as ſuch goods and chattels extend. 


© Stat. 21 Hen. VIII. c. 5. oo: 4 0 ae. 
4 Co, Litt. 209. 8 See pag. 244. 
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mene, 10 "her" th” Grands char may Ye male HOY am; 
which are the next ir tHini to be eonfidered ; ; for,” 8 2 8 
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402 "Tis A de of aal Woch, ay "mh WY of the 
deceaſed!" In payment of debts he muſt obſerye the rules of pri- 


ority 'otherwiſe, on defibieiicy of aſſets, if he pays thoſe op a. 


lower degrer firſt; he muſt anſwer” thoſe” of a ig her- out of 48 


cn eſtate. And, firſt; he may pay all fünetal ark, and the, 


expenſe of proving the will, = the like. Secondly, debts due 
to the king on record or ſpecialty q Thirdly, ſuch debt, as are 
by particular ſtatutes to be preferred to all others; as the forfei- 
tures for not burying in WAN money due on poors rates , 
for letters to the poſt-office?, and ſome others. Fpurthly, debts 
of record; as judgments (docketted according to the ſtatute 
4&5 W. & M. c. 20.) ſtatutes, and recognizances”. Fifthly, 


debts due on ſpecial contracts; as för rent, (fot which the 


leſſor has often a better reniedy in his own Hands, by diftrain- 


ing) ' or N "bonds, covenants, and the like, under fel“. 


oe I OR 


w 1855 are gy 180 5 Tele U LR to any other : and Wy 
ſtood the antient law, according to Bratton? and Fleta*, who 


reckon, among the firſt debts to be paid, fervitia ſervientium et 


 fiipendia Jamulorum, Among debts of equal degree, the executor 
or adminiſtrator is allowed to pay himſelf firſt; by retaining in 
his hands o much as his debt amounts to*. But an executor of 


is own wrong is not allowed to retain : for that would tend to 
encourage creditors to ſtrive who ſhould firſt take poſſeſſion of the 
goods of the deceaſed; and would beſides be taking ade e of 
their own wrong, WICK 1 is s contrary to the rule of law”, 5 it a 


„ And. 129. Ft V * Koll. Abr. 927. 
Stat. 30 Car. II. c. 3. FFF 

* Stat. 17 Geo. II. c. 38. ; 2 J. 2. c. 57. f. 10. 
ei go Mi 6.1, TE | 7 10 Mod. 496. 
= 4 Rep. 60. Cro. Car. 363. * 5 Rep. 30. 

n Wentw, ch. 12, aL 


4 


creditor 


bits br alete ay EY % a e into fo - 


= by 


— — — 


— rw Ant ee — — os 
0 — 9 ELIAS FEE AAPre 2 7 


Fa, 
N 
o * * 
. PEN * 
. h 
231 
"yl: 3 
[ET 1.4.0 
1 
1 
'7 h 
LF 7 A 
+ a <4 
TK \ 
1 1 
45 
11 
+: Y 
118 
1 
1 
ns 
A\ ; 
73 
. 1 
1 
i 
i5? FO 
? b 
\ 
F 
'F 
f 
3 
þ 
I; 
d 
{ 
1 
8 
1 
1 
ft 
5 194 I 
+ +: 
$38 74 
* 
4 
Þ 
3 $i 
Þ; 
1 
1 
1 
A 
= 
I: 
. ; 
5 
3 
1 
5 1 k 
* 
* 
4 
U 
+. W 
7 T 
TS. 5 
+> voy 
: 
2 a 
$42 4 
#4 
FF 
* | 
" $ 
333 -- 
3 ; 
"2; F4 
. } 
; #7 
5 
4 
21 
1 
19 
"= -Þ 
1 
„ 
# ＋ f 
+ : : 
tl 2 
— 7 
9 
* 
1 * 
6 
: . 
iT FE | 
SNP 
TY 
46 
* 1 
$ * 
5 A * 
BF” 
i 3 
44 
15 7 
F: 
Wiles 
54 + 
F 
_F 
. p 
77 
10 
4 
x 
p 1 
5 $4 
iFi 1 
191 
45 Ss 
1 « 
8 
i} 
1 
f 
SE 1 
K 
* 
a. K 1 
$I: 
43: * 
214: 
q'%- + 
$11.4 7; ö 
"ES 
EB © 
$ 4, F t 
4 . 
45 
; ' 
2 >. 
i; 7 
8 1 
is} 
Fi 
wy I 
. 
1 
3 
wo 1 
43K if 
© 
17 
1 
Wa 7 
" TH 
5 
3 
8 
1 
4 
N 
(A) hy / 
' £ 
wh + 
k 1 
55 
| ; 
St 
2.4 5 
+. Bi 
s C-; 
4 
HE 
. 
141 
1 
£ *. 
1 4 
"RET 2 
N 4 
| . 
1 
15 
95 
1 
15 
94 
71 
: * 
14 
1 
115 
1 
1 
44 3 
318 
# 1 
} k 
. ; 
1th 4 
10 * 
1 
1 1 
in 
wn 
— 
4; 
* 4 
Bi. 
1 
43s 
I 
1 
5 
Vt 
110 
1 
15 
152 
5 
VSY 
'] 1 
4 
82 
455 
"2 
1 . 
Low 
þ 
| 


, hag # r 
bf = — „* a - 
1 


* 
„ 
2 


x 7 N * Ws ; 
| 17 6 | 
* " 
1 © 


Arge f | 
| ded there be e ſaffickent. to 
this diſcharge of the debt ſhall . 
were unfair to defraud the ee $ Tae e chair 155 0 debts 2d 
by a releaſe which is abſolutely voluntary. Al 1 5 
commenced againſt him, the execytor may pay any one creditor, | 
in qual degree 'his whole debt, though he has nothing. left f Toe: . 
i te reſt: for, without a ſuit e the e has, no 


le notice e af the debt“. FCCCCCCC Oe 
gal.» * „ 8 oy: 3 7 £9; F * 2 wel Ml ef Le ) % 
x 148 FT 3: Js 14 1 
6. WI 1 'N t E debts ar + all TIE pry legacies, clan the 
next regard; which are to be paid by the executor ſo far as his. 


aſſets will We but he n th not © give t himſelf the preference 0 
l as N caſe of debts* a | 


THESE E 22 4 © 1 185 * 46 175 1 


Oe >; , Ws _ 


A LEGACY is a r begeht or 65. 1 goods "and Auel by 
Stare and the perſon to whom it is given 18 ſtiled the le- + 
gatee: which every perſon' is capable of being, unleſs particu- 
larly diſabled by the common law or ſtatutes, as traitors, papiſts, 
and 15 5 eg This bequeſt transfers an inchoate property to 
the legatee; but the legacy is not perfect without the aſſent of 
the executor: for if I have a general or r pecuniary legacy of 1000. 
ora ; ſpecific one of a piece of plate, I cannot in either caſe take 
it without the conſent of the executor ). For in him all the 
chattels are veſted; and it is his buſineſs firkt of all to ſee whether 
there is a ſufficient fund left to Pay the debts of the teſtator; the 
rule of equity being, that a man muſt be juſt, before he is per- 
5 mitted to be generous; or, as Bracton expreſſes the ſenſe of our 
he 1 antient law *, ! de bonis dgfuncti primo deducenda ſunt ea quae ant 
„ « neceſſitatis, et poftea quae ſunt utilitatis, et ultimo quae ſunt vo- 
% Juntatis.” And in caſe of a deficiency of aſſets, all the general 
legacies muſt abate Sad in order to pay the bn ; 


t Plowd. 184. Salk. 299, _ | * 2 Vern. 434. 2P. wa, 25. 6 
« Salk, 303. 1 Roll. Abr. 921. . Co. Litt. 111. Aleyn. 39 Yes 
* Dyer. 32. 2 Leon. 60. | 1. 2.c. 26. | 


but 


but a ſpeciſe legacy (of a piece of plate, a horſe, or the like) i is 
not to — at all, ot allow any thing by way of abatement, un- 
leſs there be not ſufficient without it. Upon the fame principle, 
if the legatees have been paid their legacies, they are afterwards 
bound to refund a ratable part, in caſe debts come in, more than 

| ſufficient to exhauſt the uu after the legacies paidꝰ. And 
this law is as old as Bracton and Fleta, who tell us, y lara 
* ont-debita, vel plus legatum fuerit, ad quae catalla ane non 


* 4 Nelant, fat "—_— hy rpg , an regis 1 5 . 
1 P > the legates' ies before the teſtator, the legacy is'a loft e or 


gent legacy be left to any one; as, when he attains, or if he at- 
tains, the age of twenty one; and he dies before that time; it is 
a lapſed legacy. But a legacy to one, to be paid when he attains 
the age of twenty one years, is a veſted legacy; an intereſt which 
commences in pragſenti, although it be ſalvendum in futuro: and, 
if the legatee dies before that age, his repreſentatives ſhall receive 
it out of the teſtator s perſonal eſtate, at the ſame time that it 
would have become payable, in caſe the legatee had lived. This 
diſtinction is borrowed from the civil law* ; and it's adoption i in 


having been before adopted by the eccleſiaſtical courts. For, ſince 
the chancery has a concurrent juriſdiftion with them, in regard 
to the recovery of legacies, it was reaſonable that there ſhould 
be a wk ade in their determinations ; and that the ſubject 
ſhould have the ſame meaſure of juſtice in whatever court he ſued*. 
But if ſuch legacies be charged upon a real eſtate, in both caſes 
they ſhall lapſe for the benefit of the heir :; for, with regard to 
deviſes affecting lands, the eccleſiaſtical court hath no concurrent 
r And, in caſe of a veſted legacy, due immediately, 
and charged on land or mapey in the n which via an im- 


© 2 Vern. 111. | Ey 35. Ci 

> Ibid. 205, f 1 Equ. Caf, abr. 295. 
© Bract. J. 2. c. 26. Het. J. 2. c. 57. J. 11. 8 2 P. WW. 601. 

4 Dyer. 1 1 — Caſ. abr. 295. > 5 

V OL. 1 7 


Tut x Gs. ey. 513 


„ and ſhall ſink into the refduum. And if a contn- 


our courts is not ſo much owing to it's intrinſic equity, as to it's 
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mediate profit ge 


tor's death but if e oe . 


cannot be immediately got in, it. ſhall. cart 
£ of 2 Y CE * after, WR n 2 th * or 1 * 


1 14 en fit: e ard m Perm di 42984 Selen fit 1x0 aud 


BE sb thels| formal legac 


; ks wr is called. a don ation cauſa martin. 
that is, hen a perſon in his laſt ſickneſs, apprehending his dif- 
ſolution near, delivers. or cauſes to be delivered to another the 


ded. bonds, and bills drawn by the deceaſed u 
keep in caſe of his. deceaſe. This gift, if if che donor dies, — 
not the. aſſent of his executor: yet it hall not prevail: againſt 


creditors ;, and is accompanied with this implied; truſt, that, if 


the donor lives, the property thereof ſhall Nverf:to himſelf, being 
only given in contemplation, of, death, or martis cauſa. This 


ies, 1 in v waste wil 


poſſeſſion of any perſonal: goods, (under which — inclu- | 


method of donation might have ſubſiſted i in a ſtate of nature, being 


always accompanied with delivery of actual poſſeſſion E; and ſo 
but ſeems to have been 
hemſelves t 


far differs from a teſtamentary diſpoſition: 
banded. to us from. the wal en „ WI 
pen the ae 12 * 1619 gur e- MET] 3 MO 24 211,903 10 


*s 


8 3111 4 Nat : 5115 7 Hoi B Me KA 120d 42 Aivn 10 


tris 7. 1 N all the pra and p partic 8 are-diſcharged, 
the ſurplus or r9/duwm muſt. be paid to. ch reſiduaty legater, if 
any be appointed by the wills and, i there be none, it Was long a 
ſettled notion that itidevolved to the executor q own uſe, by virtue 
| of his , executorſhip . But, whatever: ground there might have 
been formerly for this opinion, it ſeems now to e underſtood 
with this reſtriction; that, although where the execùtor has ho 
| tegs ach. at all the ad ane general be his own, yet where- 


2 2 P. We., 26, 25. eg Tllemachus to Bis f fliend Pithens'; ; Al in- 

i Prec. Chan. 269. I iP. we. 406. 40%: other by Hercules, in the Alceſtes bg mug _ 
3, W®". gc57. Fe pides, v. 1020. e IST, © 

* Law of forfeit. mh 8 “. r 

1 If. 2. 7. 1. Ff. 1.39. . 6. „Prec. Chanc. 323. 1 P. Wor, 7. 544. 


= There is a very complete donatio mortis 2 P. WGs. 338. 3 P. W. 43. 194. Stra. 5 59. 
die. in the Odyſſey, b. 17. v. 78. made by | rd err 


N rufnes 1 


here is fufffelent on the face of a will, (by OY a Com- 
legacy of otherwiſe) 0 imp ply that the teſtator intended his 
executor ſhould 707 have the 885 the undeviſed ſurplus of the 
este thall'go to thi 0 next of kin, the executor then ſtanding upon 
erketly t he ſame footing as an adminiftrator : ee e in- 
there formerly was' much debate?, whether or no he could be 
mpelled to make any diſtribution of the inteſtate's eſtate. For, | 
houg (after the adminiſtration was taken in effect from the ofdi- 
nary, 2 and transferred t the relations of the deceaſed) the ſpiritual 
court endearoufed to £0 ompel : 4 — and took Penh ef the 
wigs — 8 che pod decker ed v. 
the huſband not only to adminiſter, Av 
ey. the effects of his deceaſed ite" Fs Rilt on this 152 
trine of the common law: the ſtatute 29 Car. II. declaring only, 
that the ſtatute of diſtributions does not extend to this caſe, But 
now theſe controverſies are quite at an end; for by the ſtatute 
22 & 23 Car. II. c.r6. it is enacted, that the ſurpluſage of inteſ- 
ſtates eſtates, exc except of femes covert, ſhall (after the explra- 
tion of one full year from the death of 'the inteſtate) be diſtri- 
ted in the Slowing manner. One third ſhall go to the wi- 
dow of the inteſtate, and the reſidue in equal Proportions to his 
children, or, if dead, to their e ; that is, their li- 
neal deſcendants : : if there are no children or legal repreſentatives 
ſubſiſting, then a moiety ſhall go to the widow, and a moiety to 
the next of kindred i in equal degree and their repreſentatives : it 
no widow, the whole ſhall go to the children: if neither widow 
nor children, the whole ſhall be diſtributed. among the'next of 
kin in equal Aerec, and their repreſentatives: : but no repreſen- 
tatives are admitted, among collaterals, farther than the children 
of the inteſtate's brothers and ſiſters. The next of kindred, here 
referred to, are to be inveſtigated by the ſame rules of conſangui- 
nity, as thoſe who are entitled to letters of adminiſtration ; of 
whom we haye ſufficiently ſpoken . And therefore. by this ſtatute 
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p Godolph. p. 2. e. 32. 1 3 Raym. 496 Lord Raym. 571. 
21 Lev. 233. Cart. 1 Wu. 447. . pag. 504: | OR eg 
Stat, 29 Car. II. c. 3. F. 25+ R Pr 2 .= | the 
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7 the mother, as "ey as the father, ſucceeded. to all tb : perſona | 
effects of their children, who died inteſtate and without wife or 


iftue: in excluſion of the other ſons and daughters, the be n 


and ſiſters of the deceaſed. 


ts the father; but by ſtatute x fac. II. 0 c. 12 the father he dead, 
| $00 any, Gps Pin diane gut W Live, in the 


: eproſentatives ſhall divide his wo in — 


7 > . 
0 "* * * -V 8 1 2 * * 


* is ; olbyions, to Eh NG near 2 3 this ſtature 


oF diftributions, bears to our antient Engliſh, law; de rationabili 
ſpoken of at the beginning of this chapter”; and - 


Parte ono? 
which fir Edward Coke ” himſelf, 1 5 he doubted the gene 


5 : rality of it I "reſtraint on the power of deviſing by will, held . 


be univerſally binding upon the adminiſtrator or executor, in the 
caſe of either a total or partial inteſtacy. It alſo bears ſome re- 
ſemblance to the Roman law. of ſucceſſions ab inteſtatos: which, 
and becauſe the act was alſo penned by an eminent civilian? „has 
occafioned a notion that the parliament of England copied it from 
the Roman praetor; though indeed it, is little more than a reſto- 


ration, with ſome refinements and regulations, © 


our old con- 


ſtitutional law 3 which prevailed as an eſtabliſhed right and cuſ- 


tom from the time of Kir 


Canute downwards, many centuries 


before Juſtinian 8 laws were known or heard of in the weſtern, 
1555 of ie a 80 likewiſe there i is another Bot of the ſtatute of 


F-5+& £44 


: time any _—_} in — wg or - pecuniary — e to. the. 955 
tributive ſhares of the other children, ſhall have any part of the 
dne; with their brothers and liſters; 3 but if the eſtates ſo 


pag. 492. 
ag 28: 


1 The general rule of fuck . 
was this: 1. The children or lineal deſ. 
cendants in equal portions. 2. On failure 


of theſe, the parents or lineal aſcendants, 
and with them the brethren or ſiſters of the 


| Whole blood; or, if the parents were dead, 


all the brethren and fiſters, together with 
- the repreſentatives of a brother or ſiſter de_ 

ceaſed. z. The next collateral relations in 
equal degree. 4. The huſband or wife of 


the deceaſed. (E 38. 15. 1. Nov. 118, 


c. 1, 2, 3. 127. c. 1.) 


1 Sir Walter Walker, Lord Raym. 3 | 
_ given 


wy uri 5 with thelabildten 10 „er. Gall n now have ſos 
1 much as well make them equal. This juſt and equitable proviſion/ 
8 alſo ſaid to be derived from the collatio bonurim of the 
| might haps : Which it ce 

though it differs widely in others. But it may not be amiſs to 


our fiſter kingdom of Scotland: and, with regard to lands de- 
ſcending in coparcenary, that it hath always been, and ſtill is, 
ee . of England., en the 5 OT” 1. 


„„ . tO 


Ta 5 4 — 


* ORE. 1 ani pe ubjeck, 1 mt ne e ege,: * 
2 doctrine and limits of repreſentation, laid down in the ſtatute: 
of diſtributions, ſeem to have been principally borrowed from: 


the civil law: whereby it will ſometimes happen, that perſonab 
| eſtates are divided per capita, and ſometimes per ffirpes; whereas 


= mon-law knows no: other rule of ſucceſſion but that per 

finder only*. They are divided per capita, to every man an equal 
ſhare, when all the claimants claim in their own, rights, as in 
equal degree of kindred, and not jure repragſentationis, in the 
right of another perſon. As if the next of kin be the inteſtate s 


three brothers, A, B, and C; here his eſtate is divided into three 


equal portions, and diſtributed per capita, one to each: but if one 
of theſe brothers, A, had been dead leaving three children, and 
another, B, leaving two; then the diſtribution muſt have been per 
fiirpesy vis. one third to A's three children, another third to B's 
two children, and the remaining third to C the ſurviving bro- 
ther: yet if C had alſo been dead, without iflue, then A's and B's 
five children, being all in equal degree to the inteſtate, would take 
: in their own rights Hes ante VIZ. each of them one fifth part*.. 


ene ſtatute of diſtributions e ee ld 5 the 
cuſtoms of the 25 of London, of the province of York and. 


E 37. 6. 1. 5 * $f: k ew ih 14. pag. 217. 
dee ch. 12. pag. 1917. 8 © Prec. Chanc, 54. of 


rtainly reſembles in ſome points, 


erve, that, with regard to goods and chattels, this is part of 
antient cuſtom of London, of the province of Vork, and of 
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Fehtrefore eonetude this chapter, tor," et . is 
the intron 40 remdtks em toſs euftoms:: 


6 Fit et ir eloi3nilo Punx boon or Pig Heine eil Geriido nt 


In the Belt plars ire thay vbſcrve/)that in che eityef Ee 


don'ꝰ, and pro οf Vork, us well as in the kingdor 
| land®, and therefore: yrobablytalls in Wales, (cone rügen 
„ OINITIOET from the tatute y & W. III. 


c. 38.) the effects of the inteſtate, after payment of his debts, 
0 nin rsiertt divided accorfling tb che een neee ict dodrine 
of the pars nationab#ls. If the deceaſed leaves a widow and child- 
oen;/his-fubfſtarice!(dedudting'the widow's apparel and furniture | 

6f her -bed-chamber, Which in London is called the -widow's 
abbr) is divided into three parts; one of which belongs to the 


tor: if only a widow, ot only children, they ſhall reſpectively, 
in either caſe, take one moiety, and the adminiſtrator the other: 
if neither \widow- nor child, 'the adminiſtrator {ſhall have the 
Whole l. (And this: pbftion, or dead man's part; the adminiſtrator 
was wont to apply to hisownuſe®, till the ſtatute 1 Jac. II. c. 77. 
declared that the ſame ſhould be ſubject to the ſtatutes of diſtri- 
bution · So that if a man diks worth. 1800 /. leaving a widow and 
two children; the eſtate ſhall be divided into eighteen parts; 
whereof tlie willow: ſhall Have eight, ſix by the cuſtom and two. 
by the ſtatute; arid each of the children five, three by the cuſtom 
atid toro by the ſtatute : if he leaves a Widow and one child, they 
(hall each have a moiety of the whole; or nine ſuch eighteenth 
parts, ſix by-the:cuſtom and three by the ſtatute: if he leaves 
2 widow and no child, the widow ſhall have three fourths of 
the ne two by aura and one by the ſtatute; and che 


* 


5 9 4 . 


e e eli 144. Silk, 246. 
* Lord Raym. 1989+ 4: /᷑ ³˙ i i 2 Show. 175. 
f 2 Burn, eccl law. 746... J _ © 2 Freem. 85. .3 Ment 133. 


Did. 782. | remaining 


widow, another to the children, and the third to the adminiſtra- 


0 benen, that n 


535 f — with: roger to 8 ol e 
_ ofa: be entitled to her ſhats ofo the det ji port under: che 
Iafüte of:difribitiass(' valbſeobirtoc>[byi ſpecial agteament.””. 


And if anyof the: children are advangefH hyrthelfether im hislifg- : 


time with any ſum of money (not anjounting/40 Wein gf Lal 
| portionable! part) they ſhall bring that portidn into-kc 
the reſt of the brothers and ſiſt ts, Dan gar hih We widew, 


before they are entitled to any benefit under the cuſtom“: but, if 


they are fully advanced, che cuſtom entitfes' them to 0 fitther | 


1 dividend'. 3 


T HUS 1 fv 1 in the main this lent of London and of York 


agree : but, beſides certain other leſs material variations, there 


are two principal points in which they conſiderably differ. One 


is, that in London the ſhare of the children (or orphanage part) 
is not fully veſted in them till the age of twenty one, before 
which they cannot diſpoſe of it by teſtament? : and, if they die 
under that age, v whether ſole or married, their ſhare ſhall ſurvive 
to: the other children; but, a ter thelage of twenty one, it is 
free from any orphanage cuſtom, and, in caſe of inteſtacy, ſhall 
fall under the ſtatute of diſtributions. The other, that in the 
province of York, the heir at common law, who inherits any 
lands either in fee or in tail, is excluded from any filial portion 
or reaſonable part". But, notwithſtanding theſe provincial varia- 
tions, the cuſtoms appear to be ſubſtantially one and the ſame. 


And, as a ſimilar policy formerly prevailed in every part of the 


iſland, we may fairly conclude the whole to be of Britiſh origi- 
nal; or, if derived from the Roman law of ſucceſſions, to have 
been drawn from that fountain much earlier than the time of 


1 2 Vern, 665, 3 P. Was. 16. 1 5 » 2 P. Was. 527. 


m 1 Vern. 15. 2 Chan. Rep. 25 2. P 2 Vern. 558. 
2 2 Freem. 279. 1 Equ. caſ. abr, 155. 2 Prec. Chanc, 537. 
„ r 2 Burn. 754. 
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Cid preſentes et futuri, quod ego Willielmus, filius Wil- Premiſes. 
lielmi de Segenho, dedi, conceſſi, et hac preſenti carta mea con- 
firmavi, Johanni quondam filio Johannis de Saleford, pro qua- 
dam ſumma pecunie quam michi dedit pre manibus, unam acram terre 


mee arabilis, jacentem in campo de Saleford, juxta terram quondam Ri- 


chardi de la Mare: Habendam et Tenendam totam predictam acram Hatendun, ant 


terre, cum omnibus ejus pertinentiis, prefato Johanni, et heredibus ſuis, Tan. 
et ſuis aſſignatis, de. capitalibus dominis feodi: Reddendo et faciendo Reddendum, 
annuatim eiſdem dominis capitalibus ſervitia inde debita et conſueta: Et Waranty. 
ego predictus Willielmus, et heredes mei, et mei aſſignati, totam pre- 

dictam acram terre, cum omnibus ſuis pertinentiis, predicto Johanni de 
Saleford, et heredibus ſuis, et ſuis aſſignatis, contra omnes gentes war- 
rantizabimus in perpetuum. In tujus rei teſtimonium huic preſenti car- Concluſions 
te ſigillum meum appoſui : Hijs teſtibus, Nigello de Saleford, Johanne 

de Seybroke, Radulpho clerico de Saleford, Johanne molendario de 
eadem villa, et aliis. Data apud Saleford die Veneris proximo ante 

feſtum ſancte Margarete virginis, anno regni regis EpwaRD1 filii regis 


EpwaRDi ſexto. 1 er + 91 
own MD co (bo $3: - 


Pemorandum, quod die et anno infraſcriptis 
plena et pacifica ſeiſina acre infraſpecificate, cum 
pertinentiis, data et deliberata fuit per infranomi- 
natum Willielmum de Segenho infranominato Jo- 
hanni de Saleford, in propriis perſonis ſuis, ſecun- 
dum tenorem et effectum carte infraſcripte, in 
preſentia Nigelli de Saleford, Johannis de Sey- 
broke, et aliorum. ' 88 
Vorl. II. 811 
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. "Ft Laser, or BanGain and Ss, ier Year, 


s 2 Ae Wade the third diy of Septembers in the twenty 

firſt year of the reign of our ſovereign lord Gzorce the ſecond 
by the grace of God king of Great Britain, France, and Ireland, de- 
fender of the faith, and fo forth, and in the year of our Lord one chou- 
ſand, ſeven hundred, and forty ſeven, between Abraham Barker of Dale 
Hall in the county of Norfolk, eſquire, and Cecilia his wife, of the one 
part, and David Edwards of Einodlir s Inn in the county of Middleſex, 


_ eſquire, and Francis Golding of the city of Norwich, clerk, of the 
other part, witneſſeth; that the ſaid Abraham Barker and Cecilia his 
wife, in conſideration of five ſhillings of lawful money of Great Britain 


to them in hand paid by the faid David Edwards and Francis Golding 
at or before the enſealing and delivery of theſe preſents, (the receipt - 
bene is hereby acknowleged, ) and for other good cauſes and conſi- 
derations them the ſaid Abraham Barker and Cecilia his wife hereunto 


—— ſpecially moving, Habe bargained and ſold, and by theſe preſents do, 


n. 


and each of them doth, bargain and fell, unto the ſaid David Edwards 
and Francis Golding, their executors, adminiſtrators, and aſſigns, All 
that the capital meſſuage, called Dale Halt in ehe pariſh of Dale in the 
ſaid county of Norfolk, wherein the ſaid. Abraham Barker and Cecilia 
his wife now dwell, and all thoſe their lands in the ſaid pariſh of Dale 
called or known by the name of Wilſon's farm, containing by eſtima- 
tion five hundred and forty acres, be the ſame more or leſs, together 
with all and ſingular houſes; doveliouſes; barns; buildings, ſtables, yards, 
gardens, orchards, lands, tenements, meadows, paſtures, feedings, com- 
mons, woods, underwoods, ways, waters, watercourſes, fiſhings, pri- 
vileges, profits, eaſements, commodities, advantages, emoluments, he- 
reditaments, and appurtenances whatſoever to the ſaid capital meſſuage 
and farm belonging or appertaining, or with-the-ſame uſed or enjoyed, 
or accepted, reputed, taken, or known, as part, parcel,' or member 
thereof, or as belonging to the ſame or any part thereof; and the re- 
verſion and reverſions, remainder and remainders, yearly and other rents, 
iſſues, and profits thereof, and ef every part and parcel thereof: To- 
habe and to hold the ſaid capital meſſuage, lands, tenements, heredita- 
ments, and all and ſingular other the premiſes herein before. mentioned | 
. | | 5 er TU 
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or intended to be bargained and ſold, and every part and parcel thereof, 
with their and every of their rights, members, and appurtenances, unto 
the faid David Edwards and Francis Golding, their executors, admini- 
ſtrators, and aſſigns, from the day next before the day of the date of 
theſe preſents, for and during, and unto the full end and term of, one 
whole year from thence next enſuing and fully to be complete and ended: 


— 


os Ie im 


— . 7 * — D b WA Ames Ed Pore - I a 
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Deen a 


Pielding-and. paying therefore unto the ſaid Abraham Barker, and Ce- Reddendun. 
cilia his wife, and their heirs or aſſigns, the yearly rent of one pepper- 

corn at the expiration of the ſaid term, if the ſame ſhall be lawfully de- 
manded: To the intent and purpoſe, that by virtue of theſe preſents, 
and of the ſtatute fon transferring, uſes into poſſeſſion, the ſaid David 
Edwards and Francis Golding may be in the actual poſſeſſion of the 
premiſes, and be thereby enabled to take and accept a grant and re- 

leaſe. of the freehold, reverſion, and inheritance of the ſame premiſes, 
and of every part and parcel thereof, to them, their heirs, and aſſigns; 

to the uſes, and upon the truſts, thereof to be declared by another 
indenture, intended to bear date the day next after the day of the date 
hereof. In witneſs whereof. the parties to theſe preſents. their hands Conclubon, 
and ſeals have ſubſeribed and ſet, the day and year firſt abovewritten. 


enen and delivered... Deaaaggg onoge Doane ta et 
+...» fart. duly ſtamped, in the -, Abraham Barker. (L. S.) 
--:4-Ppreſagoe. ,, i LLa ded. 
FFV David Edwards. (L. S.) 
William Bro wie. Francis Golding. (L. S.) 
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98. 2. Deed of RELEASE... | 


This Indenture of five parts, made the fourth day of September, premium. 
in the twenty-firſt year of the reign of our ſovereign lord GEOROE the 
, ſecond: by the grace of God king of Great Britain, France, and Ire- 
land, defender of the faith, and ſo forth, and in the year of our Lord 
one thouſand, ſeven hundred, and forty-ſeven, between Abraham Parties 
Barker, of Dale Hall in the county of Norfolk, eſquire, and Cecilia 
his wife, of the firſt part; David Edwards of Lincoln's Inn in the 
county of Middleſex, eſquire, executor of the laſt will and teſtament 
of Lewis Edwards, of Cowbridge in the county of Glamorgan, gen- 
tleman, his late father, deceaſed, and Francis Golding of the city of 
Norwich, clerk, of the ſecond part; Charles Browne of Enſtone in 
the county of Oxford, gentleman, and Richard More of the city of 
Briſtol, merchant, of the third part; John Barker, eſquire, ſon and 
heir apparent of the ſaid Abraham Barker, of the fourth part; and 
Katherine Edwards, ſpinſter, one of the ſiſters of the ſaid David Ed- 
hymen — bo wards, 


U. ard; of the 6fch part. 'WHereas « m. 
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David Edwards in hand paid at or before the eriſcalin 
of, being the marriage 


John Barker and Katherine Edwards: Now'this Indenture wirnemerh, 


| that in conſideration of the faid intended marriage, and of the fum 
of five thouſand pounds, of and lawful money of Great Britain, to 


the ſaid Abraham Barker, and with the conſent and agreement of 
the ſaid John Barker, and Katherine Edwards, teſtified by their being 
parties to, and their ſealing and delivery of, theſe preſents,) by the faid 
and delivery here- 
rtion of the ſaid Katherine Edwards, bequeath- 
ed to her by the laſt will and teſtament of the faid Lewis Edwards, her 
late father, deceaſed; the receipt and payment whereof the ſaid Abra- 
ham Barker doth hereby acknowlege, and thereof, and of every part and 

parcel thereof, they the ſaid Abraham Barker, John Barker, and Kathe- 
rine Edwards, do, and each of them doth, releaſe, acquit, and {charge 
the ſaid David Edwards, his executors, and atlinin iſtrators, for ever 


bs" 


by theſe preſents : and for providi ing a competent jointure and provi- 
ſion of maintenance for the ſaid Katherine Edwards, in cafe ſhe ſhall, 


after the ſaid intended marriage had, furvive and 'ovetlive "the ſaid 
John Barker her intended huſband : and for ſettling and affuring the 
capital meſſuage, lands, tenements, and hereditaments, hereinafter 
mentioned, unto ſuch uſes, and upon ſuch truſts, as are hereinafter 
expreſſed and declared: and for and in conſideration of the ſum of 
five ſhillings of lawful money of Great Britain to the ſaid Abraham 
Barker and Cecilia his wife in hand paid by the faid David Edwards 
and Francis Golding, and of ten ſhillings of like lawful money to them 
alſo in hand paid by the ſaid Charles Browne and Richard More, at or 
before the enſealing and delivery hereof, (the ſeveral receipts whereof are 
hereby reſpectively acknowleged,) they the ſaid Abraham Barker and 


Cecilia his wife, Have, and each of * hath, granted, bargained, 


ſold, releaſed, and confirmed, and by theſe preſents do, and each of 
them doth, grant, bargain, ſel, releaſe, and confirm unto the ſaid David 
Edwards and Francts Golding, their heirs and aſſigns, All that the ca- 


pital meſſuage called Dale Hall, in the pariſh of Dale in the ſaid county 


of Norfolk, wherein the ſaid Abrahats: Barker and Cecilia his wife 


no dwell, and all thofe their lands in the ſaid pariſh of Dale called 


or known. by the name of Wilſon's farm, containing by eſtimation 
five hundred and forty acres, be the ſame more or leſs, together with 


all and fingular houſes, dovehouſes, barns, buildings, ftables, yards, 


gardens, orchards, lands, tenements, meadows, paſtures, feedings, 
commons, woods, under woods, ways, waters, water- courſes, fiſhings, 
privileges, profits, eaſements, commodities, advantages, emoluments, 
hereditaments, and appurtenances whatſoever to the faid capital 'meſ- 
ſuage and farm belonging or appertaining, or with the fame uſed 3 

| : enjoye 


APPENDIX. 1 


e or accepted, reputed. taken, or known, as part, parcel, or 

member thereof, or 23:belonging to dhe fame or any part thereof; (all 
which aid premiſes are now in the actual poſſeſſion of the ſaid David 
Edwards and Francis Golding, by virtue of a bargain and ſale to them 


David Edwards and Francis — in and by one indenture bearing 
date the day next before the day of the date — and by force of 
the ſtatute for rransferring uſes into poſſeſſion ;) and the reverſion and 
reverſions, remainder and remainders, yearly and other rents, iſſues, and 
profits thereof, and every part and parcel thereof, and alſo all the eſtate, 
right, title, intereſt, truſt, property, — and demand whatſoever, both 
at law and in equity, of them the ſaid Abraham Barker and Cecilia his 
wife, in, to, or out of, the ſaid capital meſſuage, lands, tene ments, here- 
litaments, and premiſes: To have and to Hold the ſaid capital meſſuage, Raban. 
lands, tenements, hereditaments, and all and ſingular other the premiſes 
herein before mentioned to be hereby granted and releaſed, with their 
and every of their appurtenances, unto the ſaid David Edwards and Fran- 
cis Golding, their heirs and aſſigns, to ſuch uſes, upon ſuch triſts, and to 
and for ſuch intents and purpoſes as are hereinafter mentioned, expreſſed, 


thereof made by the ſaid Abraham Barker and Cecilia his wife for one Mention of bar. 
whole year; 'iin-confideration of five ſhillings to them paid by the ſaid Vin 4 . 


and declared, of and concerning the ſame : that is to ſay, to the uſe and To the uſe of 


behoof of the ſaid Abraham Bar ker, and Cecilia his wife, according to 
their ſeveral and reſpective eſtates and intereſts therein, at the time of, 
or immediately before, the execution of theſe preſents, until the ſo- 


the _ till 


lemnization of the ſaid intended marriage: and from and after the ſo- Then det 


lemnization thereof, to the uſe and behoof of the ſaid John Barker, 
for and during the term of his natural life; without impeachment of 


that eſtate, then to the uſe of the ſaid David Edwards and Francis 


on truſt to ſupport and preſerve the contingent uſes and eſtates herein- 
after limited from being defeated and deſtroyed; and for that purpoſe 
to make entries, or bring actions, as the caſe ſhall require; but ne- 
_ wertheleſs to permit and ſuffer the ſaid John Barker, and his aſſigns, 
during his life, to receive and take the rents and profits thereof, and 
A every part thereof, to and for his and their own uſe and benefit: 


uſe and behoof of the ſaid Katherine Edwards, his intended wife, for 


band for life, 


_ or for any manner of waſte: and from and after the determination of Remind to 
truſtees to pre- 
ſerve contingent 


Golding, and their heirs, during the life of the ſaid John Barker, up- remainders: 


and from and after the deceaſe of the ſaid John Barker, then to the Remainder to the 


wife for life, for 
her jointure, in 


and during the term of her natural life, for her jointure, and in lieu, bar of dower: 


bar, and ſatisfaction of her dower and thirds at common law, which 
ſhe can or may have or claim, of, in, to, or out of, all, and every, 
or any, of the lands, tenements, and hereditam! 
wherein the 1aid John Barker now is, or at any time or times hereafter 
during the coverture between them ſhall wi ſeiled of any 2 - 
recho 


ts, whereof or 


ws | In b rom and afte e wf e aid 

n Katherine —— other ſooner determination of the —— i 
| Remainder to e- Tien to the uſe and behoof of the ſaid Charles Browne ànd Richard 
ther traſtees for More, their executors, adminiſtrators, ans aſſigns, for and du : 


à term, upon 


wulle after men- and unto the full end and term of, five hundrecdt year 
tone! nent enſuing and fully to be complete and —— 
of — ieee eres. be ro JT and: for ſuch intents 
and purpoſes, u and ſubject to ſu Proven reincats, 
as 44 hereinafter mentioned, expreſſed, and declared of and concern 
| Remaindertothe ing the ſame: and from and ſar the end, expiration, or other Boner 
firſt and other determination of the ſaid term of five hundred years; - and+fubj 
riage in tail: thereunto, to the uſe and behoof of the firſt ſon of the ſaid John Bar 
ker on the of the ſaid Katherine Edwards his intended wife to 
be begotten, nnd! of the heirs of the body of ſuch: firſt ſon lanfully 
iſſuing; and for default of ſuch iſſue, then to the uſe and behoof 
of the ſecond, third, fourth, fifth, ſixth, ſeventh, eighth, ninth, 
tenth, and of all and every other the ſon and ſons of the ſaid John 
Barker on the body of the ſaid Katherine Edwards his intended wife 
to be begotten, ſeverally, ſucceſſively, and in remainder, one after 
another, as they and every of them ſhall be in ſeniority of age and 
priority of birth, and of the ſeveral and reſpective heirs of — body 
and bodies of all and every ſuch ſon and ſons lawfully iſſuing; the 
elder of ſuch ſons, and the heirs of his body iſſuing, being always 
to be preferred and to take before the younger of ſuch ſons, and the 
Remainder to the heirs of his or their body or bodies iſſuing: and for default of ſuch 
 Gaughtes, iſſue, then to the uſe and behoof of all and every the daughter and 
daaugnhters of the ſaid John Barker on the body of the ſaid Katherine 
25 tenants in Edwards his intended wife to be begotten, to — equally divided be- 
common, in ail: (een them, (if more than one, ) ſhare and ſhare alike, as tenants in 
common and not as joint-tenants, and of the ſeveral and reſpective 
heirs of the body and bodies of all and every ſuch daughter and daugh- 
Remainder to the ters law fully iſſuing: and for default of ſuch iſſue, then to the uſe 
huſband in tail: and behoof of the heirs of the body of him the ſaid John Barker law- 
Remainderto the fully iſſuing: and for default of ſuch heirs, then to the uſe and behoof of 
hupant's mother the ſaid Cecilia, the wife of the ſaid Abraham Barker, and of her heirs 
The truſt of the and aſſigns for ever. And as to, for, and concerning the term of five hun- 
ee, years herein before limited to the ſaid Charles Browne and Richard 
| More, their executors, adminiſtrators and aſſigns, as aforeſaid, it is 
hereby declared and agreed by and between all the ſaid parties to theſe 
preſents, that the ſame is ſo limited to them upon the truſts, and to and 
for the intents and purpoſes, and under and ſubject to the proviſoes and 
agreements, hereinafter mentioned, expreſſed, and declared, of and 
concerning the ſame: that is to ſay, in caſe there ſhall be an eldeſt or 
only ſon and one more or other child or children of the ſaid John Bar- 


ker, 


e on he by deer th the ſaid Katherine, his intended wife to be MO N. ". 


More, their executors, adminiſtrators, and aſſigns, by ſale or mort- to mite portions 


Sage of the ſaid term of five hundred years, or by ſuch other ways and fr younyer chil- 


means as they or the ſurvivor of them, or the executors or adminiſtra- 
tors of ſuch ſurvivor ſhall think fit, ſhall and do raiſe and levy, or bor- 

ro and take up at intereſt, the ſum of four thouſand pounds of law- 
ful money of Great Britain, for the portion or portions of ſuch other 
child and children (beſides the eldeſt or only ſon) as aforeſaid, to be 
equally divided between them (if more than one) ſhare and ſhare alike ; ; payable ot certain 
the portion or portions. of ſuch of them as ſhall be a ſon or ſons to be ©. 
paid at his or their reſpective age or ages of twenty one years; and 
the portion or portions of fuch of them as ſhall be a daughter or daugh- 
ters to be paid at her or their reſpective age or ages of twenty one 
years, or day or days of marriage, which ſhall firſt happen. And up- with mainte- 


on this furthgr truſt, that in the mean time and until the ſame portions f there 


ſhall become payable as aforeſaid, the ſaid Charles Browne and Richard 1 ak 1175 
More, their executors, adminiſtrators, and aſſigns, ſhall and do, by and 

out of the rents, iſſues, and profits of the premiſes aforeſaid, raiſe and 

levy ſuch competent yearly ſum and ſums of money for the maintenance 

and education of ſuch child or children, as ſhall not exceed in the whole 

the intereſt of their reſpective portions after the rate of four pounds in 

the hundred yearly. Provided always, that in caſe any of the ſame and beneft of 

children ſhall happen to die before his, her, or their portions ſhall be- #irontie- 
come payable as aforeſaid, then the portion or portions of ſuch of them 

ſo dying {ball go and be paid unto and be equally divided among the ſur- 

vivor or ſurvivors of them, when and at ſuch time as the original portion 

or portions of ſuch ſurviving child or children ſhall become payable as 


aforeſaid. Pꝛovided alſo, that in caſe there ſhall be no ſuch child or chil- rf =o ſoch child, 


dren of the ſaid John Barker on the body of the ſaid Katherine his intended 

wife begotten, beſides an eldeſt or only ſon; or in caſe all and every or if all die, 

ſuch child or children ſhall happen to die before all or any of their ſaid 

Portions ſhall become due and payable as aforeſaid; or in caſe the ſaid or if the portions 
rtions, and alſo ſuch maintenance as aforeſaid, ſhall by the ſaid Charles“ =, 

33 and Richard More, their executors, adminiſtrators, or aſſigns, 

be raiſed and levied by any of the ways and means in that behalf afore- 

mentioned; or in caſe the ſame by ſuch perſon or perſons as ſhall for or pad, 

the time being be next in reverſion or remainder of the ſame premiſes 

expectant upon the ſaid term of five hundred years, ſhall be paid, or or ſecured by the 

well and duly ſecured to be paid, according to the true intent and 3 „ 

meaning of theſe preſents; then and in any of the ſaid caſes, and at rcfidue of me 

all times thenceforth, the ſaid term of five hundred years, or ſo much * to ceaſe. 

thereof as ſhall remain unſold or undiſpoſed of for the purpoſes afore- 

faid, ball ceaſe, determine, and be utterly void. to. all intents and 


purpoſes, 


ten, then upon truſt; that they the ſaid Charles Browne and Richard nn. 
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IL pool — ln contained ib 'the contrary hereof in 40 
Conditien, that HE netten . Provided alfo, and it is hereby further declafed 
the we t and agreed by and detween all the ſaid Parties to theſe , chat 
een le 10 in caſe* the faid Abraham Barker or Cecilia his wife, ar any time | 
void, on ſettling during their Hves, E the life of the farvivor of them, with the 2 
— en 5 probation of the faid David Edwards and Francis Golding, or the fr. 
3 vivor of them, or the executors and adminiftrators of ſuch furvivor, 

all ſettle, convey, and aſſure other lands and tenements of an eſtate 
of inheritance in fee ſimple, in poſſeſſton, in ſome convenient place or 
places within the realm of England, of equal or better value — 

ſaid capital meſſuage, lands, tenements, hereditaments and] 
hereby granted and releaſed, and in lieu, and recompenſe AE — 

to and Tor ſuch and the like uſes, intents, and N 

ſuch and the like truſts, as the ſaid capital meſſua nenen 
hereditaments, and premiſes are — ſettled aha affured unto and 


upon, then and in fuch caſe, and at all times from thenceforth, all 


and every the uſe and uſes, truſt and truſts, eſtate and eſtates herein 


before limited, expreſſed, and declared of or concerning the ow, 

ſhall ceaſe, determine, and be utterly void to all intents and purpoſe 
and the ſame capital meſſuage, lands, tenements, hereditaments, and 
premiſes, ſhall from thenceforth remain and be to and for the only 
proper uſe and behoof of the ſaid Abraham Barker or Cecilia his 

with or the ſurvivor of them, ſo ſettling, conveying, and affuri 

ſuch other lands and tenements as aforefaid, and of his or her heirs 
and aſſigns for ever: and to and for no other uſe, intent, or pur- 
poſe whatſoever; any thing herein contained to the contrary there- 
Covenant to lery Of in any wiſe notwithſtanding. And, for the conſiderations afore- 
. ſaid, and for barring all eſtates tail, and all remainders or rever - 
ſions thereupon expectant and depending, if any be now ſubſiſt- 
ing and unbarred or otherwiſe undetermined, of and in the ſaid capi- 

tal meſſuage, lands, tenements, hereditaments, and premiſes, hereb' 

granted and releaſed, or mentioned to be hereby granted and releaf 

or any of them, or any part thereof, the ſaid Abraham Barker for 
himſelf and the ſaid Cecilia his wife, his and her heirs, executors, and 
adminiſtrators, and the ſaid John Barker for himſelf, his heirs, exe- 
cutors, and adminiſtrators, do, and each of them. doth, reſpective- 
ly covenant, promiſe, and grant, to and with the faid David Ed- 
wards and Francis Golding, their heirs, executors, and adminiſtra- 
tors, by theſe preſents, that they the ſaid Abraham Barker and Cecilia 
his wife, and John Barker, ſhall and will, at the coſts and charges of 
the ſaid Abraham Barker, before the end of Michaelmas term next 
enſuing the date hereof, acknowlege and levy, before his Majeſty's 
Juſtices of the court of common pleas at Weſtminſter, one or more 
fine or fines, ſur — de droit, come ceo, Ee. with proclamations 
according 


$2 


bene ts be and ehure, to the uſe and behoof of che faid David Edwards 
and his heirs and aſffigns; to the intent and*purpoſe that the ſaid David 
Edwards may, by virtue of the faid fine or fines fo covenanted and 


agreed to be levied as aforeſaid, be and become perfect tenant of the in aver to make 
6 : a tenan 


and all other the premiſes, to the end that one or more good and per- that 338 
* may 


frechold of the ſaĩd capital me 


nage, lands, tenements, hereditaments, 


fect common recovery or recoveries may be thereof had and ſuffered, 


in ſuch manner as'is hereinafter for that, purpoſe mentioned. And it is 


hereby declared and agreed by and between all the ſaid parties to theſe 


preſents, that it ſhall and may be lawful to and for the ſaid Francis 
_ Golding, at the coſts and charges of the ſaid Abraham Barker, before 
the end of Michaelmas term next enſuing the date hereof, to ſue forth 


and proſecute out of his majeſty's high court of chancery one more 


writ or writs of entry ſur dfſei/in en le poſt, returnable before his ma- 


jeſty's juſtices of the court of common pleas at Weſtminſter, thereby 


demanding by apt and convenient names, quantities, qualities, num- | 
ber of acres, and other deſcriptions, the ſaid capital meſſuage, lands, 
tenements, hereditaments, and premiſes, againſt the faid David 'Ed- | 


wards; to which ſaid writ,” or writs, of entry he the ſaid David Ed- 
wards ſhall appear gratis, either in his own proper perſon, or by his 
attorney thereto lawfully authorized, and vouch over to warranty the 
ſaid Abraham Barker, and Cecilia his wife, and John Barker; who 


ſhall alſo gratis appear in their proper perſons, or by their attorney, or 
attorneys, thereto lawfully authorized, and enter into the warranty, 


and vouch over to warranty the common vouchee of the fame court; 


who'ſhall alſo appear, and after imparlance ſhall make default; fo as 


judgment ſhall and may be thereupon had and given for the ſaid Fran- 
cis Golding, to recover the ſaid capital meſſuage, lands, tenements, 
hereditaments, and premiſes, againſt the ſaid David Edwards, and for 
him to recover in value againſt the ſaid Abraham Barker, and Cecilia 


his wife, and John Barker, and for them to recover in value againſt 


the ſaid common vouchee, and that execution ſhall and may be there- 


upon awarded and had accordingly, and all and every other act and 
thing be done and executed, needful and requiſite for the ſuffering and 
Vor. II. Li ; = 4 hs " perfecting 


ae ard taken, and ee and were meanr/ant intended, to be 
nd enure, and are hereby declared by all the ſaid parties to theſe pre- 
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ache of ſuch. common recovery or recoveries, 5 8 
1 5 And it is hereby further declared — Stet 17 and between 
all the ſaid parties to. thele preſents, that immediately 
the ſuffering and perfecting of the ſaid. recovery or . gy 
orelaid, or in any other manner, or at any other time or times, .ſut 
fered or to be ſuffered, as well theſe preſents and the aſſurance E 
made, and the ſaid fine M e eee to be levied as afore- 
| ſaid, as allo the faid recovery or recoveries, and allo all and every 
fine and fines, recovery and recoveries, conveyances, and aſſu- 
rances in the law whatſoever heretofore. had, made, levied, ſuffered, 
or executed, or hereafter to. be. had, made, levied, ſuffered, or exe- 
: 2 of the ſaid T meſſuage, lands, tenements, hereditaments, 
ce fag remiſes, or LE them, or any part thereof, by and between 
the ſaid parties to t rh gage or any of them, or whereunta they,or | 
an of them are or {ball be parties or privies, ſhall be and enure, and 
hall be adjudged, deemed, ps WR and taken, and ſo are and were 
meant and intended, to be and enure, and the recoyeror or recoverors 
in the ſaid recovery or recoveries. named or to be named, and his or 
their heirs, ſhall ſtand and be ſeiſed of the faid capital meſſuage, lands, 
. tenements, hereditaments, and premiſes, and of every part and parcel 
=. | de preceding thereof, to the uſes, upon the truſts, and to and for the intents and 
_—_ e in his ded: purpoſes, and under and ſubje& to the proviſoes, limitations, and | 
agreements, herein before · mentioned, ex reſſed, and declared, of and 
Oe OY concerning the fame... | Aud the faid. foes mit Bar ker, party hereunto, | 
daoth hereby for himſelf, his heirs, FRUIT and adminiſtrators, fur- 
ther covenant, promiſe, Fans and agree, to and with the ſaid David 
Edwards and Francis Go their heirs, executors, and adminiſtra- 
bor quiet enjoy- tors, in manner = form, fol wing; that is to ſay, that the ſaid capi- 
„„ tal meſſuage, lands, tenements, hereditaments, and premiſes, ſhall and 
1 may at all [yy nhl remain, continue, and be, to and for the 
| uſes and purpoſes, upon the truſts, and under and ſubje& to the provi- 
ſoes, limitations, and agreements, : herein before-mentioned, expreſſed, 
and declared, of and concerning the ſame z and ſhall and may be peace- 
ably and quietly had, held, and enjoyed accordingly, without any law- 
ful let or interruption of or by the ſaid Abraham Barker or Cecilia his 
wife, parties hereunto, his or her heirs or aſſigns, or of or by any other 
perſon or perſons.lawfully claiming or to claim from, by, or under, or 
in truſt for him, her, them, or any of them, or from, by, or — = 
free from incur his or her anceſtors, or any of them; and ſhall ſo remain, continue, 
and be, free and clear, and freely and clearly acquitted, exonerated, and 
diſcharged, or otherwiſe by. the {aid Abraham Barker, or Cecilia his 
wife, parties hereunto, his or her heirs; executors, or adminiſtrators, 
well and ſufficiently ſaved, defended, kept harmleſs, and indemnified of, 
as and againſt all former and other gifts, grants, . 
es, 


a” 


ni 


5 ie troubles * and incumbrances N. . 


| and ny tide; done, committed, brexfioned; vr ſoffered) rr 


to be had, made, done, committed, occaſioned, or ſuffered; by the ſaid 
Abraham Barker, or Cecilia his wife, or by his or her anceſtors; or 


of them, or by his, her, their, or any of their act, 3 


ſent, or 


or procurement: And moreover that he the ſaid Abraham Bar- and for further 
ker, and Cecilia his wife, 


parties hereunto, and his and her theirs, and nc 


all other perſons having or lawfully claiming, or which ſhall ur may 
have or awfully” dai, any eſtate, right, title, truſt, or intereſt, at 
law or in equity, of; i in, to, or out of, the ſaid capital meſſuage, lands, | 


thereof, 


tenements, 


ts, and premiſes, or any of thetn, or any part 


by or under or in truſt for him, her, them, or any of them, 


or by or under his or her anceſtors or any of them, ſhall and will from 
time to tinie, arid at all times hereafter, upon every reaſonable requeſt, 
and at the coſts and charges, of the ſaid David Edwards and Francis 
Golding, or either of them, their or either of their heirs, executors, 
or adminiſtrators, make, do, and execute, or cauſe to be made, done, 
and executed, all ſuch further and other lawful and reaſonable acts, 
deeds, conveyances, and affurances in the law whatſoever, for the fur- 
ther, better, more perfect, and abſolute granting, conveying, ſettling, 


and aſſuring of the ſame capital meſſuage, lands, tenements, heredi- 
taments, and premiſes, to and for the uſes and purpoſes, upon the 


_ truſts, and under and ſubject to the proviſoes, limitations, and agree- 
ments, herein before-mentioned, expreſſed, and declared, of and con- 
cerning the ſame, as by the ſaid David Edwards and Francis Golding 
or either of them, their or either of their heirs, executors, or admini- 
ſtrators, or their or any of their counſel learned in the law ſhall be rea- 
ſonably adviſed, deviſed, or required: ſo as ſuch further aſſurances 
contain in them no further or other warranty or covenants than againſt 

- the perſon or perſons, his, her, or their heirs, who ſhall make or do 
the ſame; and fo as the party or parties, who ſhall be requeſted to 
make ſuch further aſſurances, be not compelled or compellable, for 
making or doing thereof, to go and travel above five miles from his, 
her, or their then reſpective dwellings, or places of abode. Pꝛovided poser & cew- 
laſtlpy, and it is hereby further declared and agreed by and between cen. 
all the parties to theſe preſents, that it ſhall and may be lawful to and 
for the ſaid Abraham Barker and Cecilia his wife, John Barker and 
Katherine his intended wite, and David Edwards, at any time or times 
hereafter, during their joint lives, by any writing or writings under 


their reſſ 


- x" 


1 % 


pective hands and ſeals and atteſted by two or more credible 
| witneſſes, to revoke, make void, alter, or change all and every or any 
the uſe and uſes, eſtate and eſtates, herein me, i 

and declared, or mentioned or intended to be limited and declared, of 
and in the capital meſſuage, lands, tenements, hereditaments, and 


reby before limited 
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new wy other uſes of the ſame, or of any part or parcel thereof, 
| the contra thereof 1 in any wiſe notwith- 
_ any (nd hes contained to e co fy Tſe prom r 
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coln's Inn in the county of Middleſex, eſquire, am held and firml 

bound to Abraham Barker of Dale-Hall in the county of Norfolk, + 
| quire,. in ten thouſand pounds of lawful money of Great Britain, to be 
Paid to the ſaid Abraham Barker, or his certain attorney, executors, 


adminiſtrators, or aſſigns; for which payment well and truly to be 


made, I bind myſelf, my heirs, executors, and adminiſtrators, firmly 
by theſe preſents, ſealed with my ſeal. Dated the fourth day of Sep- 


GR OROE the ſecond by the grace of God king of Great Britain, 
France, and Ireland, defender of the faith, and ſo forth, 'and in the 
year of our Lord one thouſand, ſeven hundred, and forty ſeven. 

The of this obligation is ſuch, that if the above bounden 
David Edwards, his heirs, executors, or adminiſtrators; do and ſhall 
well and truly pay, or cauſe to be paid, unto the above named Abra- 
ham Barker, his executors, adminiſtrarors, or aſſigns, the full ſum of 
five thouſand pounds of lawful Britiſh money, with lawful intereſt for 
the ſame, on the fourth day of March next enſuing the date of the 


above written obligation, then this obligation ſhall be void and of none 


| * or elſe ſhall be and remain in full force and virtue. 


* 1 5 


Sealed, and delivered, being | . David Edwards. (L. 8). 
\_ firſt duly ſtamped, in che 5 
preſence . 
George Carter. 
Willam Browne. 


No. IV. 


Ange all n men Jy theſe perten that I David | Edwards, „La- 


tember in the twenty firſt year of the reign of our ſovereign lord 
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GESRGE, the ſerand by t 


to the ſueriff of Norfolk, 
quire, and Cecilia his wife, and John Barker, e 
without delay they perform to David Edwards, 


paſture, and 
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France, and Ireland king, defender of the ere and fo forth; 


greeting. Command Abraham Barker, eſ. 


uire, che covenant 
rdens, three hundred 
A of 


nete, in Dale 


made between them of two meſſuages, 
acres of land; one hundred acres of 


two. ga 
y, two 
fifty-acres of wood, with che appurten 
n ed chey thall-fo dy und if he faid David ſhall give you Lees 
———— then ſummon by ſummoners the 
ſaid Abraham, Cecilia, and John, that they appear before our juſtives, 
at Weſttninſter, from the day of ſaint Michael in ene: — 
r Nt 

and this writ. 'Witnels ourſelf ue YR, e 
dene 25 v . year of dur reign. e 


þ 1825 4 8 
1 10 8 N | "OS, 7 


82 


Pledges of x john Doe, / © maine 
proſecution, T F ichard Roe, y and John. s 


"0% 2. The Lites to . 1 155. 


Norfolk, Dabid Edwards, eſquire, gives to che NE: king ten 


to wit. J marks, for licence to agree with Abraham Barker, * 
of a plea of covenant of two meſſuages, two gardens, three hundred 
acres of land, one hundred acres of meadow, two hundred acres of 


nn and iy acres of wore, with the appurtenances, in Dale: 


83. 27 be Concord. 


And the W is ſuch, to wit, that the 1 Abraham, 
Cecilia, and John, have acknowleged the aforeſaid tenements, with 


the 


z 


* claim, from 
is heirs for ever. 


W fine, and agreement, the ſaid David hath given to the ſaid 
aham, Cecilia, and John, two hundred pounds ſterlingg. 


8 $4 The Note, or .. 
Norfolk, Between David Edwards, eſquire, complainant, and A- 
to wit. §braham Barker, eſquire, and Cecilia his wife, and John 
Barker, eſquire, deforciants, of two meſſuages, two gardens, three 
hundred acres of land, one hundred acres of meadow, two hundred 
acres of paſture, and fifty acres of wood, with the appurtenances, in 
Dale, whereupon a plea of covenant was ſummoned between them ; 
to wit, that the ſaid Abraham, Cecilia, and John, have acknowleged 
the aforeſaid tenements, with the appurtenances, to be the right of 
him the ſaid David, as thoſe which the ſaid David hath of the gift of the 
aforeſaid Abraham, Cecilia, and John; and thoſe they have remiſed 
and quitted claim, from them and their heirs, to the aforeſaid David 
and his heirs for ever. And further, the ſame Abraham, Cecilia, and 
John, have granted for themſelves, and their heirs, that they will war- 
rant to the aforeſaid David, and his heirs, the aforeſaid tenements, 
with the appurtenances, againſt all men for ever. And for this recog- 
nition, remiſe, quit-claim, warranty, fine, and agreement, the ſaid 
David hath given to the ſaid Abraham, Cecilia, and John, two hun- 
dred pounds ſterling. WE, 15 | | 


* 


5. 5. The Foot, Chirograph, or Indentures, of the Fins. 


Norfolk, This is the final agreement, made in the court of the lord 
to wit. F the king at Weſtminſter, from the day of faint Michael 

in one month, in the twenty firſt year of the reign of the lord Gzor Gs 
the ſecond by the grace of God of Great Britain, France, and Ireland 
king, defender of the faith, and fo forth, before John Willes, Thomas 
Abney, Thomas Burner, and Thomas Birch, juſtices, and other faith- 
ful ſubjects of the lord the king then there preſent, between David Ed- 
wards, eſquire, complainant, and Abraham Barker, eſquire, and Ce- 


. N AV. Alla hie vide ad John Barker; eſadi dre, 6 Sifoiaiits, of de Hg: 
F ane Hundred acres af _—_ one hundred aetes of _ 
appurtenances; in Dale, whereupon 4 plea of covenant won err 15 
between them in the ſaid court; to wit, that the afofeſaid Abraham 
Cecilia, and John, have -acknowleged the aforefaid' tenements, with 
\ the appurtenances, to be the right of him the ſaid David, as thoſe 

ic the ſaid David: hath; of the gift of the aforeſaid 'Abrah m. „Ce. 

cilia, and John, and thoſe they have remiſed and quitted claim, fro 
them and their heirs, to the, aforeſaid David and his heirs fot ever: 
And further, the ſame Abraham, Cecilia, and John, haye granted for 
themſelves and their heirs, that they will warrant to the aforeſaid David 
and his heirs, the aforeſaid tenements, wich the appurtenances, againſt 
all men for ever. And for this recognition, remiſe, uit-claim, war- 
ranty, fine, and agreement, the faid David hath given to the 1 2 
4 um Cecilia; and n 260, e 2 1 1 ach, 
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The firſt — was PIE the Ginbwnth tay of Niblallies'4h in 
faint. Michael, 3 * dhe ö vet . of the King within: 


SF it 


written. 4; te lod tn ankt;} ; 
The ſecond, proclamation was indie; the fou rh day f February, i by 
e.term of. faint Hilary, in the twenty firſt year of the "ng within- 
written. 1 ay * 
The third proclamation » was : 0 the e enn m of May, in the 
term of Eaſter, in the twenty firſt year of the king withinwrirten;” 
The fourth proclamation Was made the twenty eighth day of Je. 
in the term of the holy aud in the 1 th e of the a 
withinwritten. ; Ait Dig e ; far 
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Gene de ſecond by the grace of Cod of Great Britain, — 

France, and Ireland king, defender of the faith, and fo forth; to 

ts ſheriff of Norfolk, greeting. Command David Edwards, eſquire, 9 
88 


Baummoners of the ; John Den. $tet®'s return 
proſecution, Richard Roe. withinnamed David, I Richard Fen, 


» 


op 2. Exemplification of be RE OOO vE R Y Roll. 


E OR G E the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; to all | 

to whom. theſe our preſent letters ſhall come, greeting. Know pe, 8 
that among the pleas of land, enrolled at Weſtminſter, before Sir 

John Willes, knight, and his fellows, our juftices of the bench, of 

the term of ſaint Michael, in the twenty firſt year of our reign, upon : 

the fifty ſecond roll it is thus contained. Entry returnable on the oc- Return, = 
Note, that if the recovery be had with ſingle voucher, the parts marked “ thus?” 

in F. 2. are omitted, LE ; 
9k... et 1 5 2H 5 tave 


„Demand againſt. e prays 


« Second voucher, cc thereu 
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"Francis: De Seck in 1 
pine. David EOS, cure, two 


"his proper 1 * AE i 


5 aint 


de tenant, hw ts. two gardens, three hundred acres of Wk 1 hundred 1 
ö m aſture, and. fifty acres'of 


eadow; two hundred a 


gk Wich the, appur 1 $ C1 hr $i in heritance, ba # 
and into c the laid DN e ee 0 after the Wik TR 


| 15 which Hugh Hunt her unjuſtly, and 9 are it, 


| 81 bath 
ade to: the afpreſaid Francis, Within, th 1 er L paſt, And 


* * 


Count, | vherupen he faith, 5 f e Fine le tstaſbre· 
appurtenances, in his demeſne as of fee and right, in 
by, | den n t 110 32 101d e dy: raking 
Wipes. he pro red ro the yalbe * of fix ſnilling Faid ſafer | 
more, in Feüts, corn, and gras J and into Which! 1 id David 
bath got eftry, Mues a8 aforeſaid; } and th r 
Defence of the built, [and 8800 :probt. ] the laid David: in his prper perſon 
; and fendeth his Slt, When I and where, l. alt hore. | 
voter. him,] and thereupoh voucherh +6 warranty “ John Barker, eſquite 3 


„wan. e who is Preſent here zn court in his Proper perſon; und the tenements 
1 « ele Lt the. 1 26 88 1 Le Eden 'warranteth, I and 
the 1 rankis f may cbünt Ras}: And 


. 4 od MIL i 
2 4 5 dF demand Ku, teriant by 
5 fe nt emen id he * — Bogen 
4 lie faith, chat he himſelf was ſtiſecl 
9 appürtenänces, in his demeſne 


* ag fe daes in de time of the lord the king 
that nov 5 by 5 ro 55 Sa Wide wo the value] Ec. Aud into 
«Defence of the © which, Sc. And thereupon He Bringeth fuie, e. Aud ther aforeſaid 
"Om - ng . coals by his own warranty, defends his. right, when, Sc. and 
n he further youcheth to warranty” Jacob Morland ; Who is 

Warranty, Preſent | — in court in his proper perſon, andthe tenements aforeſald, 


Demand againſt with the appurtenances, to him freely warranteth, Cc. And hereupon 


de common. the ſaid Francis demandeth againſt the ſaid Jacob, tenant by his own 


chee. 
T warranty, the tenements aforeſaid, with the appurtenances, in form 


Count aforeſaid, c. And whereupon he faith, that he himfelf” was ſeiſed of 
the tenements aforeſaid, WI the * urtenances, in his demeſne as of 
fee and right, in time of n the time of the lord the king that 

no is, by taking the profits thereof to the value, Sc. And into which, 

Deſence of the Cc. And thereupon he bringeth ſuit, Fc. And the aforeſaid Jacob, 
commonyouchee. tenant by his own warranty, defends his right, when, &c. And faith 
that the aforeſaid Hugh did not diſſeiſe the aforeſaid Francis of the te- 
Ple, ui diſifn. nements aforeſaid, as the aforeſaid Francis by his writ and count afore- | 


„The clauſes, havens hooks, are no otherwiſe expreſſed in he record than by 
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ES be hath it. And afterwards" the aforeſaid Francis cometh again here 


15 8 In contempt of the court, and maketh default. Therefore ir is conſi- Judgment — 


into court in this ſame. term in his p roper perſon,” and the aforeſaid r. a oY 


Jacob, though ſolemaly called, cometh not again, Put hath departed mon 


dered, that the aforeſaid Francis do recover his ſeiſin againſt the afore- 
aid David of the tenements aforeſaid, with the appurtenances z and a 
that the ſaid David have of the land of the aforeſaid ** John, to the value ee. 


1 15 fame term, here cometh the ſaid Francis in ls proper perſon; 


* [of the tenements aforeſaid; ;] and further, that the {laid John, haye of 
e the land of the ſaid” Jacob to the value [of the tenements aforeſa J Was 
And the ſaid Jacob in mercy, And hereupon the ſaid Francis prays a writ Amerctis i 
of the lord the king, to be directed to the ſheriff of the county aforeſaid, 3 
to cauſe him to have full ſeiſin of the tenements aforeſaid with the ap- „ 
pourtenances; and it is granted unto him, returnable here without de- Awg 

I Afterwards, that is to ſay, the twenty eighth day & November vric ſi 


and the ſheriff, namely ſir Charles Thompſon, knight, now — 

that he by virtue of the writ aforeſaid to Vim directed, on the twen 

o ourth day of the ſame month, did cauſe the ſaid Francis to have fu 

ſeiſin of the tenements aforeſaid with the appurtenances, as he was 

commanded. All and ſingular which premiſes, at the requeſt of the faid — 

Francis, by the tenor of theſe preſents we have held good to be exem- n 

pPlified. In teſtimony whereof we have cauſed our ſeal, appointed for 
ſealing writs in the bench aforeſaid, to be affixed to theſe preſents. 

Witneſs fir John Willes, knight, at Weſtminſter, the twenty eighth Tis 

ON of Oe in the . firſt Jr of dur 8 8 
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